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Rights of United States as Drawee of 
Forged Instrument 


Where check is paid on a forged indorsement of payee’s 
name, prompt notice to indorsers of drawee’s discovery of 
forgery is not a condition precedent to drawee’s suit to recover. 
If drawee on learning of the forgery, however, does not give 
prompt notice of it and damage results, recovery by drawee is 
barred and such rule is applicable where the drawee is the United 
States. The United States as drawee of commercial paper 
stands in no different light than any other drawee. Clear- 
field Trust Co. v. United States, Supreme Court of the United 
States, 63 Supreme Ct. Rep. 578. (Affirming decision in 
Circuit Court of Appeals, 130 Fed. Rep. (2d) 93, 59 B. L. J. 
834.) 

In this case plaintiff, United States, on April 28, 1936, 
drew a check upon the Treasurer of the United States payable 
through the Federal Reserve Bank of Philadelphia. The 
check was payable to the order of one Barner, a W. P. A. 
employee, for services rendered by him and was placed in the 
mail properly addressed to the payee at Mackeyville, Penn- 
sylvania. The check was obtained by an unknown person 
who forged the payee’s name and cashed the check at the 
store of J. C. Penney Company in Clearfield, Pennsylvania, 
who paid value in good faith. J. C. Penney Company indorsed 
the check to the Clearfield Trust Company, the defendant, 
which collected it from the plaintiff through the Federal Reserve 
Bank of Philadelphia. Shortly after this, Barner notified 
W. P. A. authorities that he had not received this check. Nine 
months after issuance of the check, notice was given to the de- 





NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §581. 
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fendant of the alleged forgery and on August 31, 1937, the de- 
fendant was first notified that the plaintiff demanded reim- 
bursement upon the check. This action was brought against 
the defendant on November 16, 1937, and J. C. Penney Com- 
pany subsequently intervened. 

It was held that the rule of Erie R. Co. v. Tompkins was 
not applicable to this action. The rights and duties of the 
United States on commercial paper which it issues are gov- 
erned by federal rather than local law. When the United 
States disburses its funds or pays its debts it is exercising a 
constitutional function or power. The delay of the United 
States in giving notice of forged indorsement of payee’s name 
to defendant bank, who accepted the forged indorsement did 
not bar recovery by the United States where the evidence 
did not establish that the delay caused damage to the defend- 
ant bank. In its opinion, the Court said: 


We agree with the Circuit Court of Appeals that the rule of Erie 
R. Co. v. Tompkins, 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 114 
A. L. R. 1487, does not apply to this action. The rights and duties 
of the United States on commercial paper which it issues are governed 
by federal rather than local law. When the United States disburses 
its funds or pays its debts, it is exercising a constitutional function 
or power. This check was issued for services performed under the 
Federal Emergency Relief Act of 1935, 49 Stat. 115, 15 U. S. C. A. 
§§ 721-728. The authority to issue the check had its origin in the 
Constitution and the statutes of the United States and was in no way 
dependent on the laws of Pennsylvania or of any other state. Cf. 
Board of Commissioners v. United States, 308 U. S. 343, 60 S. Ct. 
285, 84 L. Ed. 313; Royal Indemnity Co. v. United States, 313, U. S. 
289, 61 S. Ct. 995, 85 L. Ed. 1361. The duties imposed upon the 
United States and the rights acquired by it as a result of the issuance 
find their roots in the same federal sources. Cf. Deitrick v. Greaney, 
809 U. S. 190, 60 St. Ct. 480, 84 L. Ed. 694; D’Oench, Duhme & 
Co. v. Federal Deposit Ins. Corp., 315 U. S. 447, 62 S. Ct. 676, 86 
L. Ed. 956. In absence of an applicable Act of Congress it is for 
the federal courts to fashion the governing rule of law according to 
their own standards. United States v. Guaranty Trust Co., 293 U. S. 


1Various Treasury Regulations govern the payment and endorsement of govern- 
ment checks and warrants and the reimbursement of the Treasurer of the United 
States by Federal Reserve banks and member bank depositories on payment of 
checks or warrants bearing a forged endorsement. See 31 Code of Federal Regu- 
lations §§ 202.0, 202.32-202.34. Forgerv of the check was an offense against the 
United States. Criminal Code § 148, 18 U. S. C. § 262, 18, U. S. C. A. § 262. 
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340, 55 S. Ct. 221, 79 L. Ed. 415, 95 A. L. R. 651, is not op- 
posed to this result. That case was concerned with a conflict of laws 
rule as to the title acquired by a transferee in Yugoslavia under a 
forged endorsement. Since the payee’s address was Yugoslavia, the 
check had “something of the quality of a foreign bill” and the law of 
Yugoslavia was applied to determine what title the transferee ac- 
quired. 

In our choice of the applicable federal rule we have occasionally 
selected state law. See Royal Indemnity Co. v. United States, supra, 
But reasons which may make state law at times the appropriate fed- 
eral rule are singularly inappropriate here. The issuance of com- 
mercial paper by the United States is on a vast scale and transac- 
tions in that paper from issuance to payment will commonly occur 
in several states. The application of state law, even without the 
conflict of laws rules of the forum, would subject the rights and 
duties of the United States to exceptional uncertainty. It would 
lead to great diversity in results by making identical transactions 
subject to the vagaries of the laws of the several states. The de- 
sirability of a uniform rule is plain. And while the federal law mer- 
chant developed for about a century under the regime of Swift v. 
Tyson, 16 Pet. 1, 10 L. Ed. 865, represented general commercial law 
rather than a choice of a federal rule designed to protect a federal 
right, it nevertheless stands as a convenient source of reference for 
fashioning federal rules applicable to these federal questions. 


United States v. National Exchange Bank, 214, U. S. 302, 29 S. 
Ct. 665, 53 L. Ed. 1006, 16 Ann. Cas. 1184, falls in that category. 
Its facts are practically on all fours with those of the present case. 
The Court held that the United States could recover as drawee from 
one who presented for payment a pension check on which the name 
of the payee had been forged, in spite of a protracted delay on the 
part of the United States in giving notice of the forgery. The Court 
followed Leather Mfrs.’ Bank v. Merchants Bank, 128 U. S. 26, 
9 S. Ct. 3, 32 L. Ed. 342, which held that the right of the drawee 
against one who presented a check with a forged endorsement of the 
payee’s name accrued at the date of payment and was not dependent 
on notice or demand. The theory of the National Exchange Bank 
case is that he who presents a check for payment warrants that he 


has title to it and the right to receive payment.” If he has acquired 


2We need not determine whether the guarantee of prior endorsements adds to 
the drawee’s rights. See Brannan’s Negotiable Instruments Law (6th ed.) pp. 
330-331, 816-817; First Nat. Bank v. City Nat. Bank, 182 Mass. 130, 134, 65 N. E. 
24, 94 Am. St. Rep. 637. Cf. Home Ins. Co. v. Mercantile Trust Co., 219, Mo. 
App. 645, 284 S. W. 834. Under the theory of the National Exchange Bank case, 
the warranty of the title of him who presents the check for payment would be 


implied in any event. See Philadelphia Nat. Bank v. Fulton Nat. Bank, D. C., 
25 F. 2d 995, 997. 
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the check through a forged endorsement, the warranty is breached 
at the time the check was cashed. See Manufacturers’ Trust Co. v. 
Harriman Nat. Bank Trust Co., 146 Misc. 551, 262 N. Y. S. 482; 
Bergman v. Avenue State Bank, 284 Ill. App. 516, 1 N. E. 2d 432. 
The theory of the warranty has been challenged. Ames, The Doctrine 
of Price v. Neal, 4 Harv. L. Rev., 297, 301-302. It has been urged 
that “the right to recover is a quasi contractual right, resting upon 
the doctrine that one who confers a benefit in misreliance upon a right 
or duty is entitled to restitution.” Woodward, Quasi Contracts 
(1913) § 80; First Nat. Bank v. City Nat. Bank, 182 Mass. 180, 
134, 65 N. E. 24, 94 Am. St. Rep. 637. But whatever theory is 
taken, we adhere to the conclusion of the National Exchange Bank 
case that the drawee’s right to recover accrues when the payment is 
made. There is no other barrier to the maintenance of the cause of ac- 
tion. The theory of the drawee’s responsibility where the drawer’s sig- 
nature is forged (Price v. Neale, 3 Burr. 1354; United States v. Chase 
Nat. Bank, 252 U. S. 485, 40 S. Ct. 361, 64 L. Ed. 675, 10 A. L. R. 
1401) is inapplicable here. The drawee, whether it be the United 
States or another, is not chargeable with the knowledge of the signa- 
ture of the payee. United States v. National Exchange Bank, supra, 
214 U.S. at page 317, 29 S. Ct. at page 669, 53 L. Ed. 1006, 16 Ann. 
Cas. 1184; State v. Broadway Nat. Bank, 153 Tenn. 113, 282 S. W. 
194. 

The National Exchange Bank case went no further than to hold 
that prompt notice of the discovery of the forgery was not a con- 
dition precedent to suit. It did not reach the question whether lack 
of prompt notice might be a defense. We think it may. If it is 
shown that the drawee on learning of the forgery did not give prompt 
notice of it and that damage resulted, recovery by the drawee is 
barred. See Ladd & Tilton Bank v. United States, 9 Cir., 30 F. 2d 
334; United States v. National Rockland Bank, D. C., 35 F. Supp. 
912; United States v. National City Bank, D. C., 28 F. Supp. 144. 
The fact that the drawee is the United States and the laches those 
of its employees are not material. Cooke v. United States, 91 U. S. 
389, 398, 23 L. Ed. 237. The United States as drawee of commer- 
cial paper stands in no different light than any other drawee. As 
stated in United States v. National Exchange Bank, 270 U. S. 527, 
534, 46 S. Ct. 388, 389, 70 L. Ed. 717, “The United States does 
business on business terms.” It is not excepted from the general 
. rules governing the rights and duties of drawees “by the largeness 
of its dealings and its having to employ agents to do what if done 
by a principal in person would leave no room for doubt.” Id., 270 
U. S. at page 535, 46 S. Ct. at page 389, 70 L. Ed. 717. But the 
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damage occasioned by the delay must be established and not. left to 
conjecture. Cases such as Market St. Title & Trust Co. v. Chelten 
Trust Co., supra, place the burden on the drawee of giving prompt 
notice of the forgery—injury to the defendant being presumed by 
the mere fact of delay. See London & River Plate Bank v. Bank of 
Liverpool [1896], 1 Q. B. 7. But we do not think that he who 
accepts a forged signature of a payee deserves that preferred treat- 
ment. It is his neglect or error in accepting the forger’s signature 
which occasions the loss. See Bank of Commerce v. Union Bank, 
3 N. Y. 230, 236. He should be allowed to shift that loss to the 
drawee only on a clear showing that the drawee’s delay in notifying 
him of the forgery caused him damage. See Woodward, Quasi Con- 
tracts (1913) § 25. No such damage has been shown by Clearfield 
Trust Co. who so far as appears can still recover from J. C. Penney 
Co. The only showing on the part of the latter is contained in the 
stipulation to the effect that if a check cashed for a customer is re- 
turned unpaid or for reclamation a short time after the date on 
which it is cashed, the employees can often locate the person who 
cashed it. It is further stipulated that when J. C. Penney Co. was 
notified of the forgery in the present case none of its employees was 
able to remember anything about the transaction or check in ques- 
tion. The inference is that the more prompt the notice the more likely 
the detection of the forger. But that falls short of a showing that the 
delay caused a manifest loss. ‘Third Nat. Bank v. Merchants’ Nat. 
Bank, 76 Hun 475, 27 N. Y. S. 1070. It is but another way of 
saying that mere delay is enough. 





Liability of Bank for Payment of Check 
Bearing Forged Indorsement 


Where a bank pays out the entire proceeds of a check, 
bearing forged indorsement, by cash and receives from the 
drawee bank only the amount it had disbursed, the bank is not 
unjustly enriched and there can be no recovery against the 
bank under the theory of an action for money had and re- 
ceived. Soderlin v. Marquette Nat. Bank of Minneapolis, 
Supreme Court of Minnesota, 8 N. W. Rep. (2d) 381. 

Plaintiff sold electric appliances on conditional sales con- 
tracts. ‘The contracts were financed through an agency of 


NOTE—VFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) §551. 
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the federal government which had designated a local electric 
company as its disbursing agent. All contracts obtained by 
the plaintiff for the sale of appliances were discounted at the 
electric company with recourse. Plaintiff entrusted one of 
its employees, a salesman and bookkeeper, with two such con- 
tracts to be discounted by the electric company. The em- 
ployee, however, presented an additional fictitious contract 
which he had executed for discount along with the other two 
contracts. Upon receipt of a check of $270.75 in payment 
of the three contracts, the employee, without authority from 
the plaintiff, placed plaintiff's rubber stamp indorsement 
thereon. and:.also forged plaintiff's signature on the check. 
The employee then presented the check for payment at the 
defendant bank, and received $227.91, being the proceeds of 
the check less a debit of $42.84 which the plaintiff owed the 
defendant bank. The defendant bank presented the check 
to the drawee bank which paid the defendant the face amount 
of the check. Some six months later plaintiff was notified. 
of a default in the fictitious employee’s contract. Plaintiff 
then learned for the first time of the execution of the fictitious 
contract and the resulting forgery. 

Plaintiff made demand upon defendant bank for payment 
of the proceeds of the check and defendant refused. Later, 
after learning of the forgery and-without defendant’s knowl- 
edge or consent, plaintiff paid the electric company the sum 
of $1538.70, the balance owed under the employee’s fictitious 
contract. ‘The employee had made payments on the contract 
and reduced the original amount of $190.00. Plaintiff brought 
this action against the defendant for money had and received. 
Plaintiff contended that a forged or unauthorized indorsement 
on a check transferred no title to the instrument and that he 
was entitled to recover from the defendant the proceeds of 
the check. Defendant contended that the action could not 
lie for money had and received as there was no unjust enrich- 
ment by defendant. 

' It was held that the plaintiff could not recover from the 
defendant in an action for money had and received where de- 
fendant was not unjustly enriched. In its opinion, the Court 
wrote: 
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Plaintiff contends that a forged or unauthorized endorsement on 
a check transfers no title to the instrument and that he was entitled 


to recover from defendant the proceeds of the check. Defendant 
counters with the defense that the action cannot lie for money had and 
received, as there was no just enrichment by: defendant; that the en- 
dorsement by rubber stamp was proper; and, finally, that the con- 
duct of plaintiff in failing to discover the wrongful act of his employe 
and. his payment to the electric company of the balance due on the 
Gray contract with knowledge of the forgery precludes him from 
recovering from defendant. 

In support of its position as to the yullieie-anilatiy endorsement, 
defendant cites authority to the effect that such an endorsement is 
sufficient if made by authority of the payee. It is sufficient to say 
that the evidence here does not disclose any such authority from plain- 
tiff. Further, the written endorsement of plaintiff was forged upon 
the check. This defense of defendant therefore is not sustained. 

This leaves but two issues, viz., whether an action for money had 
and received is properly brought when the defendant is not unjustly 
enriched, and, if that contention is determined adversely to defendant 
here, whether the conduct of plaintiff precludes his recovery. If the 
issue with respect to whether the action is properly brought is de- 
termined adversely to plaintiff, it will dispose of this appeal. We 
shall therefore discuss this issue first. 

The lower court specifically found that the bank was not unjustly 
enriched by the transaction in question, and the evidence would not 
sustain any other conclusion. Although there is authority in other 
jurisdictions to the contrary, the issue is well settled in our state that 
an action in indebitatus assumpsit will not lie against one who has not 
been unjustly enriched. Erickson v. Borchardt, 177 Minn. 381, 225 
N. W. 145; Burleson v. Langdon, 174 Minn. 264, 219 N. W. 155; 
Lamson v. Towle-Jamieson Inv. Co., 187, Minn. 368,245 N. W. 
627; Seifert v. Union B. & M. Mfg. Co., 191 Minn. 362, 254 N. W. 
273; Northwestern Upholstering Co. v. First Nat. B. & T. Co., 193 
Minn. 333, 258 N. W. 724. 

In Erickson v. Borchardt, supra, this court said, 177 Minn. 382, 
225 N. W. 145: “The purpose of the action for money had and 
received is to compel the restitution of ill-gotten gains and so it does 
not lie against one who has not himself taken the plaintiff’s money, 
property or services or received the benefit thereof.” 

In the instant case, the bank paid out the entire proceeds of the 
check by cash and credit. It received from the drawee bank only the 
amount it had disbursed. It was not unjustly enriched. Under the above 
decisions, therefore, there can be no recovery against the bank under 
the theory of an action in money had and received. 
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Plaintiff relies upon the rule that one who has a cause of action 
in tort may waive the tort and sue on an implied contract for money 
had and received, and cites Kubat v. Zika, 186 Minn. 122, 242 
N. W. 477. This rule does not apply in cases where there is no unjust 
enrichment. In the Kubat case plaintiff sued on a promissory note, 
The defendant claimed that plaintiff wrongfully took money or 
property of defendant. ‘The tort was waived, and defendant counter- 
claimed on an implied contract to repay the money or property. 
Plaintiff in that case was unjustly enriched, and that case is there- 
fore clearly distinguishable from the facts here presented. This dis- 
poses of the appeal, and it is unnecessary to consider the other de- 
fenses asserted by defendant in the court below. 





ad 


Depositor Bound by Passbook Regulations 
j Limiting Liability 

A provision in a bank passbook requiring depositor to ex- 
amine cancelled checks and bank statements and to report 
errors or discrepancies within ten days is reasonable and is 
binding upon the depositor, and since depositor is bound by 
the passbook tegulation limiting bank’s liability, it is imma- 
terial whether the bank is negligent in failing to detect a for- 
gery. Brunswick Corporation v. Northwestern Nat. Bank 
& Trust Co. of Minneapolis, Supreme Court of Minnesota, 
8 N. W. Rep. (2d) 333. 

In this case plaintiff, hotel corporation, had three accounts 
with defendant bank designated as “corporate,” “general” and 
“payroll” with signature card on file governing withdrawals 
on the accounts. Defendant bank issued passbook to plain- 
tiff at time it opened “corporate” account which contained 
a provision limiting the time within which to examine and give 
notice of errors to ten days after receiving monthly statements 
from the defendant bank. Plaintiff employed an auditor 
who made deposits and collected bank statements each month, 
signing receipts therefor each time. The auditor had authority 
to draw and sign checks, but all checks had to be signed also 
by an officer of the plaintiff. ; 

For a period of about nine years the plaintiff’s auditor 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §467. 
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carried on all contracts with the defendant bank. During this 
period the auditor was also employed as bookkeeper and audi- 
tor by a coffee shop operator in the plaintiff’s hotel. The cof- 
fee shop operator authorized the creditor to’make deposits to 
his personal account and provided him with a rubber stamp 
to indorse checks payable to him. ‘The auditor, as such, drew 
certain checks on the plaintiff’s “corporate” account in the 
name of the plaintiff, without any authority from the plain- 
tiff, as follows: July 20, 1938, $1,500; November 15, 1938, 
$1,500; December 30, 1938, $1,500; April 29, 1939, $1,500; 
May 81, 1939, $1,826.10. Each check was made payable to 
“Frank Dickerson, Andrews Hotel Coffee Shop” and each 
bore on its face a countersignature in the name of “B. H. 
Stake,” president and director of the plaintiff corporation. 
Each check was indorsed: “Frank Dickerson, Andrews Ho- 
tel Coffee Shop,” placed thereon by the auditor with a rub- 
ber stamp. Each purported signature of B. H. Stake was 
in fact a forgery made by the auditor. The amount of each 
of these checks was credited to the account of the coffee shop 
operator (Dickerson) and charged against plaintiff’s “cor- 
porate” account. The auditor was apparently trying to cover 
up prior thefts from Dickerson’s account. 

The cancelled checks which had been drawn on plain- 
tiff’s account and cashed by the defendant bank during each 
of the above dates were duly included in the respective monthly 
statements returned to the plaintiff. The statements and 
cancelled checks were collected by the auditor for and on be- 
half of the plaintiff. The auditor reported no discrepancies to 
plaintiff, and no officer of plaintiff discovered the forgeries 
until August 1, 1989. Plaintiff did not report or give notice 
to defendant bank that the. statements contained any errors 
or discrepancies until August 16, 19389, at which time plain- 
tiff demanded that the amount of the five forged checks be 
credited to plaintiff's “corporate” account. Defendant de- 
nied liability. Plaintiff sued defendant bank for the amount 
paid by the defendant as drawee on the five forged checks 
charged to plaintiff’s account. 

Defendant contended that the provision in the passbook 
requiring the depositor to check for errors and report them 
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within ten days after receiving statements was a controlling 
feature of the deposit contract, and that the plaintiff’s failure 
to comply with:the provision. precluded its right to question de- 
fendant’s wrongful payment of the forged checks. Defend- 
ant also contended that the state statutes required plaintiff 
to report the forgeries within six months and that as to the 
first three checks here involved, more than six months had 
elapsed before plaintiff called attention to the forgery, thus 
barring action. 


It was held that passbook provision requiring plaintiff, 
as depositor, to give the defendant bank notice of the forgeries 
within ten days after receiving monthly statements. was rea- 
sonable and constituted a coritractual obligation binding upon 
the plaintiff, irrespective of whether plaintiff signed passbook 
or was aware of its contents. The fact that the auditor, as 
plaintiff's employee, charged with the duty of checking bank 
statements and cancelled checks, performed his duty in fraud 
of plaintiff, did not excuse the plaintiff from the duty to ex- 


amine the statements and notify the defendant of any dis- 
crepancies as required by the passbook provision, and since 
the plaintiff was bound ‘by the passbook regulation limiting 
defendant’s absolute liability it was immaterial whether de- 
fendant was negligent in failing to detect the forgeries. In 
its opinion, the Court said: 


There is no dispute about the material facts in the case nor as 
to sonie of the principles of law. Defendant concedes that it owed 
plaintiff as depositor the absolute duty to pay out its money only 
according to plaintiff’s order.’ That is the law. Rodgers v. Bankers 
Nat. Bank, 179 Minn: 197, 229 N. W. 90; Germania Bank v. Boutell, 
60 Minn. 189, 62 N. W. 327, 27 L. R. A. 635, 51 Am. St. Rep. 519; 
Wussow v. Badger State Bank, 204 Wis. 467, 234, N. W. 720, 236 
N. W. 687; First Nat. Bank v. Patty, Tex. Civ. App., 62 S. W. 
2d 629; 7 Am. Jur. Banks, p. 286, § 405; Id. p. 427, § 590; 9. C. J.S., 
Banks and Banking, p. 673, § 330. The relation between a bank 
and its depositor is that of debtor and creditor.. 1 Dunnell, Dig. 
& Supp. § 780. Liability accrued at the time of the payment of 
plaintiff’s money upon the forged checks; and, unless relieved in whole 
or in part by one or both of the defenses asserted, defendant must 
stand the loss. 

1. One of these defenses is plaintiff’s admitted failure to comply 
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with the passbook provision requiring plaintiff to give notice.to the 
bank of any errors, by reason of which defendant claims plaintiff’s 
right to recover is barred. The “object of a passbook is to inform 
the depositor from time to time of the condition of his account as it 
appears upon the books of the bank.” Scanlon-Gipson Lbr. Co.. v. 
Germania Bank, 90 Minn. 478, 486, 97 N. W. 380, 382. Absent an 
agreement providing the time within which a passbook, together with 
cancelled checks and bank statements should be examined by the 
depositor, the rule is that such examination must be made within a 
reasonable time: Scanlon-Gipson Lbr. Co. v. Germania Bank, supra; 
First Nat. Bank v. Richmond Elec. Co., 106 Va. 347, 56 S. E. 152, 
7L. R. A., N. S., 744, 117 Am. St. Rep. 1014; Leather Mfrs’. Nat. 
Bank v. Morgan, 117 U. S. 96, 6 S. Ct. 657, 29 L. Ed. 811; Dana 
v. National Bank of the Republic, 132 Mass. 156. 

In the instant case the passbook provision limited the time within 
which to examine and give notice of errors to ten days after. receiving 
the monthly statements. Such a limitation is reasonable under the 
circumstances here established, and upon the authority of Semingson 
v. Stock Yards Nat. Bank, 162 Minn. 424, 203 N. W. 412, it con- 
stitutes a contractual obligation binding upon the depositor, whether 
the depositor signed it or was aware of its contents or not. We are 
not unmindful of the authorities to -~ contrary which deem such pro- 
visions to be “traps for the unwary.” Los Angeles Inv. Co. v. Home 
Sav. Bank, 180 Cal. 601, 613, 182 P. 293, 298, 5 A. L. R. 1193, 1201; 
Wussow v. Badger State Bank, 204 Wis. 467, 472, 234 N. W. 720, 
236, N. W. 687. This court is, however, committed to the view that 
reasonable provisions in a passbook are binding upon the depositor. 
Semingson v. Stock Yards Nat. Bank, supra. We believe that the 
weight of reason and authority supports our view. Annotation, 5 
A. L. R..1203; 9 Minn. L. R. 672. In order that such, passbook pro- 
visions have the force and effect of contract, it is necessary only that 
enforcement of them as. such be reasonable under the circumstances. 
In the instant case, plaintiff’s employe customarily went, to the bank 
the first of each month and received the bank statements and can- 
celled checks. He.was charged with the duty of checking them over 
and discovering whether the bank’s statements were correct. . He made 
out daily reports and monthly reports which he turned over to plain- 
tiff’s active officers. ‘There is. no contention that he did not have 
ample time and abundant opportunity to check for and discover errors 
within the ten-day period provided. That he performed his duties 
in. fraud of plaintiff does not excuse plaintiff .of its duty to examine 
the statements and to notify the bank of discrepancies. First Nat. 
Bank v. Farrell, 3 Cir., 272 F. 371; C. E. Erickson Co..v. Iowa Nat. 
Bank, 211 Iowa 495, 230 N. W. 342; Critten v. Chemical Nat. Bank, 
171 N. Y. 219, 63 N. E. 969, 57 L. R. A. 529; Leather Mfrs’. Nat. 
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Bank v. Morgan, 117 U. S. 96, 6 S. Ct. 657, 29 L. Ed. 811; Dana v. 
National Bank of the Republic, 132 Mass. 156; First Nat. Bank v. 
Richmond Elec. Co., 106 Va. 347, 56 S. E. 152, 7 L. R. A., N. S. 
744, 117 Am. St. Rep. 1014; Myers v. S. W. Nat. Bank, 193 Pa. 1, 
44 A. 280, 74 Am. St. Rep. 672. 

2. If not impliedly repealed, Minn. St. 1941, § 48.29, Mason St. 
1927, §§ 7698, 7699, bars plaintiff’s action on the first three checks 
here involved. That section provides: “No bank which has paid and 
charged to the account of a depositor any money on a forged or 
raised check issued in the name of the depositor shall be liable to 
the depositor for the amount paid thereon, unless either (1) within 
six months after notice to the depositor that the vouchers represent- 
ing payments charged to the account of the depositor for the period 
during which the payment was made are ready for delivery, or (2) 
in case no such notice has been given, within six months after the 
return to the depositor of the voucher representing the payment, the 
depositor shall notify the bank that the check so paid is forged or 
raised. ‘This notice may be given by mail to the depositor at his last 
known address, with postage prepaid.” 

Plaintiff contends the quoted section was repealed by the uniform 
negotiable instruments act. Minn. St. 1941, § 335.01 et seq., Mason 
St. 1927, §§ 7235, '7044 et seq. Although the negotiable instruments 
act is a complete body of law on the subject of negotiable instruments, 
it does not contain a statute of limitations. It cannot be said that it 
was intended that the negotiable instruments act repealed this then ex- 
isting limitation statute. Plaintiff argues that this section is not a 
limitation statute; that it is in effect a provision of law similar to 
the statute voiding liability on instruments obtained by fraud, Minn. 
St. 1941 § 334.12, Mason St. 1927 § 7247; and that, since the nego- 
tiable instruments act expressly saved the latter section, the legisla- 
ture must have intended to repeal the six-month statute relating to 
forgeries. However, in view of the fact that the fraud statute pro- 
vides no time limitation whatever, plaintiff’s analogy seems unten- 
able. It might be noted in passing that the negotiable instruments 
act as it was enacted in New York, from which our own act was 
drawn, included a provision requiring depositors’ suits against banks 
for forgery to be brought within one year. See Shattuck v. Guard- 
ian Trust Co., 204 N. Y. 200, 97 N. E. 517. That our legisla- 
ture did not see fit to embody the one-year limitation is persuasive 
that it did intend to retain the then existing six-month limitation 
statute. We so construe the legislation. For construction of simi- 
lar limitation statutes, see Union Tool Co. v. Farmers’ & M. Nat. 
Bank, 192 Cal. 40, 218 P. 424, 28 A. L. R. 1417; Glassell Develop- 
ment Co. v. Citizens’ Nat. Bank, 191 Col. 375, 216 P. 1012, 28 A. L. R. 
1427. 





THE BANKING LAW JOURNAL 343 


3. We are next confronted with the question whether negligence 
on the part of defendant, if any, has the effect of exonerating plain- 
tiff from its failure to inspect the bank statements and to notify de- 
fendant of the forgeries within the ten-day limitation provided in the 
passbook. The rule is well established that, in the absence of an 
agreed time limitation, a depositor must check his cancelled checks 
and bank statements and report errors within a reasonable time after 
receiving them. Annotations, 15 A. L. R. 159, and 28 A. L. R. 
1435; “Leather Mfrs.’ Nat. Bank v. Morgan, 117 U. S. 96, 6 S. Ct. 
657, 29 L. Ed. 811; Scanlon-Gipson Lbr. Co. v. Germania Bank, 
90 Minn. 478, 97 N. W. 380. There is an abundant authority that 
if the bank was negligent in failing to discover the fraud or forgery 
the depositor may recover regardless of whether he examined his 
statements and cancelled checks or not. Glassell Development Co. v. 
Citizens’ Nat. Bank, 191 Cal. 375, 216 P. 1012, 28 A. L. R. 1427; 
Leather Mfrs’. Nat. Bank v. Morgan, supra; 3 R. C. L. pp. 537, 538, 
§§ 167, 168; 7 Am. Jur., Banks, p. 371, § 516; First Nat. Bank v. 
Patty, Tex. Civ. App., 62 S. W. 2d 629. 

Most of the cases so holding do not involve contract limitations. 
Some of them too go on the theory that such passbook provisions 
are not contractually binding. The California and Wisconsin cases, 
heretofore cited, come within this group. As previously pointed out 
in this opinion, this court deems such provisions contractually bind- 
ing. If the contract provision limits absolute liability in the first 
instance, we see no reason for holding that it does not limit liability 
for negligence. Contractual limitations and regulations of liability 
for negligence are valid and binding. Alair v. N. P. R. Co., 53 Minn. 
160, 54 N. W. 1072, 19 L. R. A. 764, 39 Am. St. Rep. 588; Por- 
teous v. Adams Exp. Co., 112 Minn. 31, 127 N. W. 429. As indi- 
cated by Mr. Justice Cardozo in Murray v. Cunard S. S. Co., 235 
N. Y. 162, 139 N. E. 226, 26 A. L. R. 1371, the limiting of time 
in which a notice must be given is a regulation, rather than an 
exoneration. 


Obligation of Bank to Comply with Specific 
Directions of Depositor: 


If money or its equivalent is offered to a bank by way of 
deposit with specific directions as to what shall be done with 
it, the bank is under obligations to comply with those directions 
if it accepts the deposit. A direction by a depositor to a bank 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition §405. 
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to apply part of a deposit in payment of a note is equivalent 
or analogous to a tender of payment. Mohan v. Woburn Nat. 
Bank, Supreme Judicial Court of Massachusetts, 47 N. E. 
Rep. (2d) 289. | 

Plaintiff and her husband, the latter being the sole person 
interested in a corporation, indorsed a promissory note of the 
corporation for $2,000.00 payable to the defendant bank. The 
plaintiff pledged with the payee, the defendant bank, hér sav- 
ings account in defendant bank as security for her indorse- 
ment of the corporate note. ‘The note was to be paid from 
funds of the corporation that it would receive on or about 
the due date of the note, from a contract the corporation had 
with a city. The note was unpaid on the due date due to de- 
lay in the receipt of a check from the city. A few days later, 
after the due date of the note, a check for $10,000, being the 
proceeds of the city contract, was deposited in the corpora- 
tion’s bank account. At that time the plaintiff’s husband 
directed defendant’s bank teller to “be sure and grab the note 
out of that check.” Later upon receipt of its bank statement 
the corporation learned that the note had not been charged 
and paid according to instructions of plaintiff’s husband to 
defendant’s bank teller. Later plaintiff was notified by de- 
fendant bank that there was an unpaid balance on the note 
and applied $963.84 of the plaintiff’s savings account toward 
the payment of the note. . 

It was held that the direction given to the defendant’s 
bank teller by the plaintiff’s husband to “grab” the note from 
the check deposit was equivalent to a tender of payment which 
the plaintiff was entitled to have the defendant bank accept: 
The defendant’s failure to comply with'the direction released 
the plaintiff from her obligations as indorser so as to entitle 
the plaintiff to recover from the defendant bank the amount 
of $963.84 applied by the defendant to payment of the corpora- 
tion’s. note. 

In its opinion, the Court said: 

The corporation, as maker of the note, was primarily liable on it, 
and the plaintiff, as indorser, was secondarily liable. G. L. (Ter. Ed.) 
c. 107, §§ 19, 83, 86, 89. Rossi Bros., Inc. v. Commissioner of Banks, 
283 Mass. 114, 120, 186 N. E. 234, and cases cited. The’ plaintiff, 
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although in a strict sense merely an indorser of the note, was, in a 
sense, a surety. See National Mahaiwe Bank v. Peck, 127 Mass. 298, 
301, 34 Am. Rep. 368; Guild v. Butler, 127 Mass. 386, 389, 390; 
Maglione v. Penta, 266 Mass. 413, 416, 165 N. E. 424; Atlas Finance 
Corp. v. Trocchi, 302 Mass. 477, 480, 19 N. E. 2d 722. The plain- 
tiff’s liability as indorser arises, if at all, upon default in the payment 
of the note. See G. L. (Ter. Ed.) c. 107, §§ 87, 89, 90. 

The relationship between the defendant and the corporation, in 
so far as deposits were concerned, was that of debtor and creditor, 
Bachrach v. Commissioner of Banks, 239. Mass. 272, 273, 1381 N. E. 
857, and cases cited, and money, when deposited to the corporation’s 
account, became the property of the defendant. National Mahaiwe 
Bank v. Peck, 127 Mass. 298, 301, 34 Am. Rep. 368. We are not 
concerned in this case with the question of the right or obligation 
of a bank, such as the defendant, to apply a deposit to the satisfac- 
tion of a debt owing from the depositor to the bank where nothing 
more appears. See National Mahaiwe Bank v. Peck, 127 Mass. 298, 
34 Am. Rep. 368; Furber v. Dane, 203 Mass. 108, 118, 89 N. E. 227; 
Sawyer v. National Shawmut Bank of Boston, 306 Mass. 313, 317, 
28 N. E. 2d 455. The question, on the contrary, is whether what we 
think could have been found to be a direction to the defendant to pay 
the note in question out of the deposit of the $10,000 check, and its 
failure to comply, released the plaintiff from her obligations as in- 
dorser. 

General Laws (Ter. Ed.) c. 107, § 143 (see section 142), pro- 
vides six ways in which a person secondarily liable on a negotiable 
instrument may be discharged. It is unnecessary to refer to all of 
them, but the liability of such person is discharged by any act that 
discharges the instrument, or by valid tender of payment made by a 
prior party. The section also provides for the discharge of such 
person by any agreement binding upon the holder to extend the time 
of payment, or to postpone the holder’s right to enforce the instru- 
ment, unless made with the assent of the party secondarily liable, or 
unless the right of recourse against such party is expressly reserved. 
These last provisions seem to emphasize the nature of the relation- 
ship which the law requires as existing between the maker and in- 
dorser of a negotiable instrument. 

It was said in Sawyer v. National Shawmut Bank of Boston, 
306 Mass. 318, 316, 28 N. E. 2d 455, that a bank may recognize 
the oral request of a depositor to withdraw funds. There can be no 
question of the duty of a commercial bank to honor the checks of a 
depositor drawn on his account. National Mahaiwe Bank v. Peck, 
127 Mass. 298, 300, 34 Am. Rep. 368; Sawyer v. National Shawmut 
Bank of Boston, 306 Mass. 318, 316, 28 N. E. 2d 455. We think 
there cah be no question as to the right of a depositor to direct the 
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manner in which a deposit shall be used. He must have the right 
to say what he will do with ‘his own money, and we know of no rule 
that requires a bank to accept a deposit unless it wishes. We think 
that, if money or its equivalent is offered to a bank by way of de- 
posit with specific directions as to what shall be done with it, the bank 
is under an obligation to comply with those directions if it accepts 
the deposit. In the absence of any express direction or an agree- 
ment to that effect, it is optional with the bank whether it shall apply 
the deposit on a note of the depositor that it holds. The converse 
of this proposition must be true. Sawyer v. National Shawmut Bank 
of Boston, 306 Mass. 313, 317, 28 N. E. 2d 455, and cases cited; 
National Bank of Newburgh v. Smith, 66 N. Y. 271, 23 Am. Rep. 
48; Bellevue State Bank v. Hailey National Bank, 37 Idaho 121, 
126, 215 P. 126. The defendant did not comply with the direction. 
The fact that it could have been found that the corporation, after 
the direction was given, withdrew the greater part of the deposit in 
question may have affected any rights that the corporation had against 
the defendant for failure to comply with the direction (see Second 
National Bank of Lafayette v. Hill, 76 Ind. 223, 229, 40 Am. Rep. 
239), but we think that it cannot affect the rights of the plaintiff. 
In the case of National Mahaiwe Bank v. Peck, 127 Mass. 298, page 
302, 34 Am. Rep. 368, supra, reference was made to many cases 
where it was contended that a deposit should have been applied by 
the bank in payment of the depositor’s note, and it was said that the 
money appeared to have been deposited after the debt to the bank 
matured, “so that the case was analogous to the ordinary one of a 
payment, which, not being appropriated by the debtor, might be 
appropriated by the creditor.” It may be said that the direction in 
the case at bar as to the application of a part, at least, of the de- 
posit in payment of the note is equivalent or analogous to a tender 
of payment. The mere fact of a deposit, with nothing more, would 
not amount to a tender. The note in question was overdue, and the 
only right that the defendant had, in so far as the note itself was con- 
cerned, was to have it paid according to its terms. The plaintiff, 
in her position, was entitled to have the bank accept payment. Ham- 
len v. Rednalloh Co., 291 Mass. 119, 127, 197 N. E. 149, 99 A. L. R. 
1230, and cases cited. See Joslyn v. Eastman, 46 Vt. 258; Fisher 
v. Stockebrand, 26 Kan. 565, 573, 574; Spurgeon v. Smitha, 114 
Ind. 453, 17 N. E. 105; Smith v. Old Dominion Building & Long 
Association, 119, N. C. 249, 257, 26 S. E. 40. The defendant can- 
not be heard to say, if the direction was made with authority, that 
notice of it could not come through the teller, who, it seems, received 
the deposit. We are of opinion that it was for the jury to deter- 
mine whether the direction to the bank amounted to a specific appro- 
priation of a part of the deposit for the payment of the note, and 
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that, if the plaintiff’s husband had the authority so to direct, the 
plaintiff may recover. 

Little needs be said as to the first of these possible conclusions 
beyond reference to the facts already recited. It is of passing in- 
terest in connection with the use of the word “grab,” to note that 
in the case of Farmers’ National Bank v. Jones, 234 Ky. 591, 597, 
28 S. W. 2d 787, 70 A. L. R. 335, the court, in discussing the rule 
as to the duty of a bank to appropriate deposits to the payment of 
notes, said that nothing could be more embarrassing to a struggling 
debtor than to have the bank compelled to “grab” every deposit he 
makes while his paper is past due. 

The permissible findings, to which reference has already been 
made, as to the position occupied by the plaintiff’s husband and his 
relationship to the corporaton, need not be repeated. We think 
that the jury could have found that he had authority to direct the 
defendant as to the disposition of the deposit. Nashua Iron & Brass 
Foundry Co. v. Chandler Adjustable Chair & Desk Co., 166 Mass. 
419, 431, 482, 44 N. E. 348; Parrot v. Mexican Central Railway 
' Co., 207 Mass. 184, 189, 190, 93 N. E. 590, 34 L. R. A., N. S., 261; 
Hines v. Levers & Sargent Co., 226 Mass. 214, 216, 217, 115 N. E. 
252; Condé Nast Press, Inc. v. Cornhill Publishing Co., 255 Mass. 
480, 485, 152 N. E. 240. See Kelly v. Citizens Finance Co. of Lowell, 
Inc., 306 Mass. 531, 532, 533, 28 N. E. 2d 1005, 130 A. L. R. 
890. There was evidence of votes of the directors of the corporation 
to the effect that the corporate funds be deposited with the defend- 
ant, subject to withdrawal by instruments signed by the treasurer 
and authorizing the defendant to pay such instruments, and that until 
“further notified in writing,” the treasurer was the officer upon whose 
signature the defendant was authorized to pay or receive such instru- 
ments. The bill of exceptions recites that a copy of these votes was 
filed with the defendant. The copy appearing in the bill of excep- 
tions is dated October 8, 1938, although the certificate of the cor- 
poration’s clerk therein contained recites that the meeting at which 
the votes were passed was held on October 8, 1939. Obviously these 
dates are inconsistent, but, on the authority of the cases just cited, 
we think that, despite the votes, whenever they were passed the jury 
could have found that the plaintiff’s husband was authorized to direct 
the defendant as to the application of the deposit. 

The case of Forastiere v. Springfield Institution for Savings, 303 
Mass. 101, 20 N. E. 2d 950, is distinguishable. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


BANK DEPOSIT FOR REDEMPTION OF BONDS 
HELD A TRUST FUND NOT ATTACH- 
ABLE BY CREDITOR 


Brown v. J. P. Morgan & Co., Inc., Supreme Court, Appellate Division, 
40 N. Y. Supp. 229 


Where a corporation enters into a contract with a bank as its 
fiscal agent for the issuance and sale of corporation’s bonds, and the 
corporation pursuant to a contract with the bank deposits money 
with the bank for the redemption of the bonds, the bank holds the 
money so deposited as trustee for the bondholders, and not as agent 
of the corporation. The money so held cannot be attached by a creditor 
of the corporation. 

An Italian corporation (hereinafter referred to as the Credit 
Consortium) entered into a contract with the defendant bank, its 
fiscal agent, for the issuance and sale of the Credit Consortium’s 
bonds. .Pursuant to a contraét between the Credit Consortium and 
the defendant. bank, the former deposited with the latter at. certain 
designated periods certain sums of money for redemption of the 
bonds. The bonds were to be redeemed in accordance with the pro- 
visions of the contract, calling for the drawing of serial numbers of 
bonds by lot and publication of the serial numbers drawn in a local 
newspaper, with which provisions the defendant bank fully complied. 
Plaintiff, a creditor of the Credit Consortium, sought to attach a 
balance of $11,850 which the defendant bank held in a sinking fund 
for unredeemed bonds. The defendant contended that the balance of 
$11,850 it held in the sinking fund was not the property of the Credit 
‘Consortium, but was a trust fund which it held for the benefit of 
certain of the Credit Consortium’s bondholders. 

It was held that the $11,850 held by the defendant bank in fact 
‘belonged to the bondholders of the Credit Consortium. It was ear- 
marked and a trust fund in the true sense of the term. Credit Con- 
sortium had lost all control over the fund which was set up to redeem 
the bonds of those whose serial numbers were drawn by lot as provided 
for in the contract. 


Action in aid of attachment by W. Stanley Brown and John J. 
McCloskey, Jr., as City Sheriff of the City of New York, against J. P. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §390. 
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Morgan. & Company, Ine. Plaintiffs were awarded judgment, 177 Misc. 
626, 31.N. Y. S. 2d:323. Motion to stay the entry of judgment for 
plaintiffs was made by defendant: From a judgment of the Supreme 
Court, 177 Misc. 763, 31 N. Y. S. 2d 815, in favor of the plaintiffs, after 
trial at trial term without a jury, except for the words, ‘‘subject to 
license under the Trading with the Enemy Act,’’ contained therein, the 
defendant appeals. 

Judgment, so far as appealed from, reversed, and complaint dis- 
missed. 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City (Russel 
S. Coutant, of New York City, of counsel; William C. Cannon, of New 
York City, on the brief), for appellant. 

Paul E. Kern, of New York City, for respondents. 

Appleton, Rice & Perrin, of New York City, for Bank of Manhattan 
Co., amicus curiae. 


GLENNON, J.—This is an action in aid of an attachment. The 
defendant has appealed from a judgment in so far as it directs it to turn 
over to the Sheriff of New York County the balance of a sinking fund 
account remaining in its hands as Fiscal Agents of Consorzio di Credito 
per le Opere Pubbliche, an Italian corporation, which when necessary 
will hereafter be referred to as Credit Consortium. The attachment was 
issued in an action brought by plaintiff Brown against Credit Consortium 


to recover $10,350 alleged to be due on ten $1,000 bonds. The fund 
claimed to have been attached is a balance of $11,850 in a sinking fund 
account. 

The defendant contends that the balance in the sinking fund was 
not the property of Credit Consortium, ‘but is a trust fund which it is 
holding for the benefit of certain of the company’s bondholders. 

Credit Consortium on March 18, 1927, entered into a contract with 
J. P. Morgan & Co., providing for the issue and sale of bonds of Credit 
Consortium, described in the contract as External Loan Sinking Fund 
7 per cent Secured Gold Bonds of $1,000 each, compromising bonds of 
Series A of $4,500,000 payable March 1, 1937, and bonds of Series B 
in the amount of $7,500,000 payable March 1, 1947. It would be well 
to note here that at the time the contract was made, J. P. Morgan & Co., 
was a partnership. Since then it has become a corporation, and appears 
in this action as a corporate defendant. The entire issue was sold to 
defendant and subsequently the latter resold the bonds to the public. 
Since it appears that the Series A bonds were retired pursuant to the 
terms of the contract, we are concerned only with the rights which 
have accrued under the provisions of Series B bonds and the sinking 
fund provisions of the contract pertaining thereto. 

The sinking fund provisions appear in Article 3 of the contract. It 
was provided that Credit Consortium, as obligor, would pay to the 
defendant as Fiscal Agents in gold coin of the United States of America 
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on or before the first day of July, 1927, and semi-annually thereafter 
on or before the first day of January and July of each year, monies 
therefor on the Series B bonds. The pertinent provision in that regard 
reads as follows: 

“*So long as any of the Series B Bonds shall be outstanding, the 
Obligor will pay as aforesaid to the Fiscal Agent for such service of 
such Bonds the sum of $88,750, plus an amount equal to the interest 
which would be payable on the next succeeding interest date on Series 
B Bonds retired prior to such payment through the Sinking Fund if 
held uncancelled. 

‘*Bonds redeemed through the sinking fund shall be cancelled by 
the Fiscal Agents and delivered to the Obligor. No Bond of the Loan 
shall be issued in replacement of any Bond retired through a sinking 
fund.’’ 


The contract provided that the redemption of bonds should be made 
upon September 1, 1927, and thereafter on March 1 and September 1 in 
each year in the following manner: ‘‘The Fiscal Agent shall cause to be 
determined by lot, in such manner as it shall deem proper, the serial 
number of such principal amount of the Bonds as the moneys in the 
sinking fund shall be sufficient to redeem at par. Thereupon the Obligor 
by its Fiseal Agent shall cause to be published four times in one news- 
paper of general circulation in the aforesaid Borough of Manhattan, 
City of New York, the first publication to be made at least forty-five 
days prior to the redemption date and three additional publications to 
be made after such first publication and prior to the redemption date, 
a notice setting forth that the Bonds bearing serial numbers recited in 
such notice will be redeemed and paid at the place of payment expressed 
in the Bonds upon the interest payment date next ensuing, at par, upon 
presentation and surrender of each such Bond and of the coupons appur- 
tenant thereto maturing after such redemption date. The coupons 
maturing on such redemption date, and any unpaid coupons previously 
maturing, shall remain payable and shall be paid by the Obligor in 
accordance with the terms thereof.’’ 

Pursuant to the provisions of the bond, the place of payment was at 
the office of the defendant in the Borough of Manhattan, City of New 
York. The bonds which were issued provided for the operation of the 
sinking fund as follows: 

‘In and by said Loan Contract, as will appear more filly by refer- 
ence to the excerpt therefrom inscribed on the reverse hereof, the Obligor 
covenants duly to pay to the Fiscal Agents the moneys required to pay 
the interest on the Bonds of each such Series, and to provide for the 
amortization thereof through a sinking fund. 

‘*This Bond is subject to redemption prior to maturity (a) by opera- 
tion of the sinking fund on the first day of September in the year 1927 or 
thereafter semi-annually on the first day of March and the first day of 
September in each year, by payment of the principal sum, or (‘b) at the 
option of the Obligor on any interest payment date by payment of 
1023 per cent of the principal sum,—publication in, either case to be 
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made by the Obligor of notice of such redemption in a newspaper of 
general circulation in the aforesaid Borough of Manhattan, City of New 
York, at least forty-five days prior to the redemption date, the interest 
due on the redemption date being also payable upon presentation of the 
coupon therefor, in accordance with the terms thereof, all as more fully 
set forth in the above-mentioned excerpts from the Loan Contract. 
Except as aforesaid this Bond shall not be redeemable prior to 
maturity.’’ 

It was stipulated that at the time of the levy of the attachment, 
November 29, 1940, the defendant had three accounts in the name of 
Credit Consortium. We are concerned here only with the sinking fund 
account in which there was a balance of $11,850. The obligor on January 
2, 1940, pursuant to the sinking fund provisions of the contract, paid 
to the defendant the sum of $209,972.14. This amount included $88,750 
plus a sum equal to the interest which was payable on the next succeed- 
ing interest date on bonds that had been retired through the sinking 
fund and were held uncancelled. 

According to the testimony of Leonhard A. Keyes, who incidentally, 
was the only witness called, the defendant first credited this amount to 
the general account of Credit Consortium. It then debited the general 
account of that company with $209,710 and credited that amount to the 
sinking fund account. Defendant made a further debit for the balance 
of that remittance in the sum, of $262.14 to cover its commissions. Later, 
on January 10, 1940, pursuant to the terms of the contract, defendant 
caused to be determined by lot the serial numbers of such principal 
amount of: bonds as the balance of the sinking fund account was sufficient 
to redeem at par, namely, 209 bonds. 

Under date of January 12, 1940, defendant published a redemption 
notice addressed to the bondholders of Credit Consortium which read 
in part as follows: ‘‘Notice is hereby given that pursuant to Section 2 of 
Article Three of the above-mentioned Contract, the undersigned, Fiscal 
Agents of the Issue, have drawn by lot for redemption on March 1, 1940, 
out of sinking fund moneys received by the undersigned and applicable 
to such redemption, $209,000 principal amount of Series ‘B’ Bonds, 
bearing the below scheduled serial numbers, viz:’’ It set forth a list 
of 209 serial numbers so drawn and stated that all such bonds would be 
redeemed. At the foot of the notice, the following statement appears: 
‘‘On January 9, 1940, Bonds bearing the following distinctive numbers 
previously drawn for redemption had not been presented for payment :’’ 
Incidentally, it might be noted that of the 19 Series B bonds which were 
listed in this part of the notice, there remained in the sinking fund the 
sum of $19,140 to redeem them. 

Of the 209 bonds last drawn for redemption all but 10, and of the 
bonds previously drawn all but 1, were presented by the holders thereof 
and paid before plaintiff Brown obtained his attachment. As a result 
there was held in the sinking fund account to cover these outstanding 
bonds the sum of $11,000. In addition thereto there remained the sum 
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of $850 which being insufficient to cover the value of a bond, this amount 
was held to apply against the next drawing. 

The question which we are called upon to determine is the ownership 
of the fund which defendant had on hand at the time the attachment was 
levied. Did the defendant hold this fund as agent of Credit Consortium 
or as trustee for the bondholders who failed to appear to redeem their 
bonds? We are inclined to the view that.the money in fact belongs to 
the bond holders. It was earmarked and a trust fund in the true sense of 
the term. Credit Consortium has lost all control over this fund which 
has ‘been set up to redeem the bonds of those whose serial numbers were 
drawn by lot as provided for in the contract. Rogers Locomotive & 
Machine Works vs. Kelley et al., 88 N. Y. 234. 

It should be noted again that the bonds themselves are called External 
Loan Sinking Fund 7 per cent Secured Gold Bonds. Further, under 
the provisions of the contract between Credit Consortium and the defend- 
ant, the bonds were to be retired through the sinking fund and each 
bond contains a provision which clearly indicates that a sinking fund 
was to be set up for the purpose of their retirement. Consequently, when 
the defendant received the sum of $209,972.14 and allocated it for the 
purpose for which it was intended, a trust for the benefit of the bond- 
holders, whose numbers were subsequently drawn, was created for their 
benefit. As a result that fund could not be attached by any other creditor 
of Credit Consortium. Babcock Printing Press Mfg. Co. v. Ranous, 
164 N. Y. 440, 58 N. E, 529: It seems absurd to argue that the fund 
established by the defendant for the benefit of the bondholders was not 
a sinking fund in the true sense in which that term is applied. 

Under the circumstances, the judgment so far as appealed from should 
be reversed with costs and the complaint dismissed with costs. 

Judgment, so far as appealed from, unanimously reversed with costs 
and the complaint dismissed with costs. Settle order on notice. All 
concur. 


ATTORNEY’S CHARGES RENDERED LOAN 
USURIOUS 


Stoutamire v. North Florida Loan Assn. Inc., Supreme Court of Florida, 
11 So. Rep. (24) 570 


Plaintiff, a loan association, loaned defendent $110.00. The loan 
was made through its local attorney who conducted the affairs of the 
association from his office under a power of attorney from the 
plaintiff. The sum of $110 was disbursed by the plaintiff as follows: 


.NOTE—For similar decisions see Banking Law Journal Digest (Fitth 
Edition) §1569. 





THE BANKING LAW JOURNAL 353 


$75 to defendant; $30 to the attorney, $1.50 to state motor ‘vehicle 
department; ten cents for stamps and the interest charge of $3.40. 
Upon defendant being in default, the plaintiff brought suit to fore- 
close certain ‘‘retain title’’ contracts executed by the defendant for 
the sale of certain property. Defendant denied the indebtedness and 
charged that the loan transaction was usurious, 


It was held that under the usury statute the plaintiff could not 
employ the attorney as its agent and at the same time permit the 
attorney to make a profit for himself by exacting a bonus or com- 
mission from the defendant. In the instant case the sum of $30 paid 
as a bonus, together with the intererst charge of $3.40 exceeded the 
legal limit of interest. The transaction was usurious and precluded 
the foreclosure of the ‘‘retain title’’ contracts executed in connection 
with the loan. 


Suit by North Florida Loan Association, Incorporated, against Clyde 
Stoutamire to foreclose certain ‘‘retain title’’ contracts. From a decree 
for plaintiff, defendant appeals. 

Reversed with directions. 

J. H. Harrell, of Tallahassee, for appellant. 

Clyde W. Atkinson, of Tallahassee, for appellee. 


THOMAS, J.—North Florida Loan Association, appellee, instituted 
its suit to foreclose certain ‘‘retain title’’ contracts executed by it and 
appellant providing for the sale of personal property by the former to 
the latter and the payment of the purchase price in instalments. Under 
the contracts title was to ‘‘remain vested in the’’ association ‘‘until all 
conditions of this agreement [were] fully ... performed. . .’’ The 
appellee alleged default on the part of the appellant in meeting the 
instalments and prayed that the instruments be foreclosed. 

The defendant denied the indebtedness and charged the transaction 
was infected with usury. 

There were two of the contracts bui for the purpose of this litigation 
it is only necessary to describe one of them because, in essential char- 
acteristics, they were the same. The amount of the loan was $110, 
disbursed by the lender as follows: $75 to the borrower, $30 to Clyde W. 
Atkinson, an attorney, and $1.50 to the State Motor Vehicle Department. 
Ten cents was spent for stamps and the interest charged was approxi- 
mately $3.40, 

It was testified by the secretary of the corporation that the attorney 
held no stock or office in it. His connection with the company and with 
this transaction may be learned from an examination of his own 
testimony. 

He held a power of attorney from the corporation and the contracts 
involved were signed in its name by him as ‘‘It’s Attorney in Fact.’’ 
He testified that the corporation had no office, but that ‘‘We keep the 
books for the North Florida Loan Association in my office.’? He further 
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stated that the borrower came to him about securing the loan and that 
they discussed the matter ‘‘at some length,’’ the former explaining to 
him the use which he intended to make of the money. Eventually, the 
loan was approved, apparently by Atkinson, and he thereupon drew the 
papers necessary to effectuate it. 

So, from the plaintiff’s evidence it was established that the lender’s 
profit was $3.40 as compared with $30 paid the attorney ; that the money, 
including the fee, was disbursed by the lender; that the attorney was 
one ‘‘in fact’’ as well as ‘‘at law.’’ 

This attorney, who represented the appellee in the chancery court 
and appears in its behalf in this appeal, has argued to us the principle 
that the costs incidental to a loan may be borne by the borrower without 
rendering the transaction usurious and that in the instant case the sum 
of $30 paid to him was a legitimate charge which the borrower should 
sustain without anywise affecting the transaction between appellant 
and appellee. 

A cursory examination of the record might lead to this conclusion, 
but scrutiny of it leads to a different one because of the dual capacity 
of the attorney. He should not be encouraged in assuming the role of 
attorney at law for the purpose of coilecting a fee from the borrower, 
having theretofore occupied the position of lender’s attorney in fact. 
Obviously, at the inception of the transaction the borrower sought a 
loan from him as attorney in fact for the North Florida Loan Associa- 
tion. It is plain that it was he who, after discussing the details of the 
transaction with the prospective borrower, passed upon the advisability 
of lending the money. He went further and executed the agreement 
for the corporation. In that situation his master was the corporation. 

In the transaction his status as an attorney in fact was definitely 
fixed and in that capacity he dealt with the appellant. He could not 
then adopt the position of attorney ai law for the purpose of receiving 
compensation as a legitimate item in the expenses of the loan. For 
practical purposes, in making the loan he was the lender. Hall v. 
Maudlin, 58 Minn. 137, 59 N. W. 985, 49 Am. St. Rep. 492. The record 
shows that he controlled the actions of the lender with reference to the 
loan and that his identity could not ‘‘be divorced from the identity of 
the lender.’’ Pushee v. Johnson, 123 Fla. 305, 313, 166 So, 847, 850, 
105 A. L. R. 789. 


The statute provides that ‘‘It shall be usury and unlawful for any 
person, or for any agent, officer or other representative of any person”’ 
to charge ‘‘a rate of interest greater than ten per cent per annum . 
directly or indirectly . . . by any contract, contrivance or device what- 
ever .. .”’ Section 6938, C. G. L. 1927, now Section 687.03, Florida 
Statutes. 1941. 


This court has said that ‘‘The agent cannot, under our statute, be 
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the employed agent of the lender and at the same time make a profit for 
himself by exacting a bonus or commission from the borrower, if the 
commission, together with the interest, exceeds the legal limit and 
amounts to usury. Our statute reaches the acts of the lender’s agent 
as well as those of the lender himself.’’ Richter Jewelry Co. v. Schwein- 
ert, 125 Fla. 199, 169 So, 750, 757. 

If procedure, such as was followed in this transaction, were approved 
by the court the way would be opened for a practical nullification of 
the provisions of the statute denouncing usury. A person could be at 
once an attorney at law and an attorney in fact, in the former capacity 
charging the borrower with a fee and, in the latter capacity, receiving 
lesser compensation from the lender. <A part of his remuneration could 
therefore be retained by the lender in addition to the maximum legiti- 
mate return on the loan and the law against usury circumvented. This 
thought is suggested from reading the opinion in Richter Jewelry Co. 
v. Schweinert, supra. 

It is with some reluctance that we disturb the decree of the chancellor 
but from the history of the transaction, given by plaintiff’s witnesses 
themselves, we cannot avoid the conclusion that there was a violation 
of the quoted statute and that a decree should have been entered 
enforcing its penalty. 

It is, therefore, ordered that the decree be reversed with directions 
to enter one dismissing the bill of complaint. 


PURCHASER OF NOTE PRIOR TO COMPLETION 
OF CONTRACT BETWEEN MAKER AND 
PAYEE A HOLDER IN DUE COURSE 


Petroleum Acceptance Corporation v. Queen Anne Laundry Service, 
Inc., Supreme Court, 38 N. Y. Supp. (2d) 675 


A note representing price of machinery to be installed for an 
amount payable in installments beginning within a designated period 
after completion of installation and operation of machinery which is 
assigned by the payee to holder of collateral security for an advance 
of balance of purchase price, before the date set for the completion 
of the contract, constitutes such holder a holder in due course and 
is not precluded from recovery on the note because of payee’s breach 
of contract. 

Defendant executed and delivered to payee as part of a contract 
for installation of machinery a note for an amount, payable in install- 





NOTE— For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §631. 
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ments beginning 30 days after completion of installation and opera- 
tion of generator. Prior to completion of contract, payee assigned 
note to plaintiff as collateral security for an advance of balance of 
purchase price. Subsequent to the date the installment was due, 
plaintiff tried to collect the note after defendant had defaulted. 
Defendant refused to pay plaintiff, alleging that payee of note had 
not fulfilled its contract with defendant. 

It was held that plaintiff was a holder in due course and was not 
precluded from recovering on note because of payee’s alleged failure 
to complete delivery, installation and operation of generator within 
time fixed by contract. The plaintiff was entitled to recover the 
amount of the note with interest from date the first installment on 
note became due, and not the consideration paid for the note with 
interest from payee’s indorsement of the note to the holder. 


Action by Petroleum Acceptance Corporation against Queen Anne 
Laundry Service, Inc., on a note. On motion for summary judgment 
for plaintiff. 

Motion granted. 

Shereff Brothers, by Harry Shereff, all of New York City, for plaintiff. 

Benjamin Jaffe, of New York City, for defendant. 


BRENNAN, J.—This motion is made by the plaintiff holder of a 
promissory note, for summary judgment thereon. 

The defendant and the payee on said note entered into a written 
contract providing for the iastallation of certain machinery for a price 
which was to be paid in installments, ‘‘beginning 30 days after com- 
pletion of the installation and operation.’? Work was to be started 
immediately upon acceptance of credit and completed within ninety 
days thereafter. The contract was dated February 19, 1941. At the 
same time defendant executed its note to the payee, dated June 18, 1941, 
for a larger amount than is set forth in the contract, which is accounted 
for by the finance charges. The said note was payable in 36 equal 
monthly installments, the first to become due August 24, 1941. Neither 
the contract nor the note referred to the other. 

On March 3, 1941, the payee assigned the contract to the plaintiff 
as collateral security for an advance thereon. On May 5, 1941, to secure 
an advance of the balance of the purchase price on said contract, the 
payee endorsed the said note to the plaintiff. Subsequent to August 24, 
1941, the plaintiff attempted to collect the note after the defendant had 
defaulted, and was refused payment thereon for the reason, stated, that 
the payee of the note had not fulfilled its contract with the defendant in 
that it failed to complete the delivery, installation and operation of said 
generator within three months from the commencement of the perform- 
ance of the contract. 

On May 5, 1941, the time set for the completion of the contract 
had not expired, and the default, assuming that there was such, occurred 
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after the plaintiff had become a holder for value. Therefore, the plain- 
tiff is a holder in due course. Tradesmen’s National Bank v. Curtis, 
167 N. Y. 194, 60 N. E. 429, 52 L. R. A, 480; Davis v. McCready, 
17 N. Y. 230, 72 Am. Dec. 461. ‘‘Until the promise was broken, a 
defense did not exist.’’ Title Guarantee & Trust Co. v. Pam, 232 N. Y. 
441, 457, 184 N. E. 525, 530. See also United States v. Novsam Realty 
Corp., 2 Cir., 125 F. 2d 456. 

The motion is granted. Judgment will be granted in the sum of 
$8,070, with interest from May 5, 1941. Counsel fee is allowed, without 
interest, in the sum of $400. 


On Motion for Reargument 
The motion for reargument is granted, and upon reargument the 
original decision is adhered to except in respect of the amount of the 
judgment to be entered, which will be for the amount of the note, with 
interest from August 24, 1941, instead of the consideration paid there- 
fore with interest from May 5, 1941, as set forth in the original decision. 
Negotiable Instruments Law, § 96. 


INTENTION TO TRANSFER NOTES TO IN- 
DORSEE BY INDORSER INSUFFI- 
CIENT TO CONSTITUTE CON- 
STRUCTIVE DELIVERY 


Cartwright v. Coppersmith, Supreme Court of North Carolina, 
24S. E. Rep. (2d) 246 


The indorsement of a note payable to order by a payee to an 
indorsee and the payee retaining possession of the note during her 
lifetime without any declaration of agency or other purpose, other 
than. that payee wishes indorsee to have the note after payee’s death, 
rs not constitute delivery of the note sufficient to vest title in the 
indorsee. ; 


Decedent, payee of notes payable to order, signed her indorse- 
ments to the notes to the indorsee, a party defendant in this action. 
Decedent retained the notes in her possession without any declaration 
of agency or purpose other than that she wished the defendant 
indorsee to have the notes after her death. Decedent never com- 
municated with the defendant, and upon her death the notes came 
into the possession of the decedent’s executor with the indorsements 
erased. Plaintiff, decedent’s executor, brought this action against the 
maker of the notes. Defendant indorsee was made a party to this 
action at the request of the maker. Defendant indorsee alleged that 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §604. 





358 THE BANKING LAW JOURNAL 


she was sole owner of the notes by virtue of the decedent’s indorse- 
ment and the fact that she wished the defendant indorsee to have 
them constituted delivery by the decedent during her lifetime. 

It was held that the intention of the payee to give the notes was 
not a gift, and without delivery, the purported gift was but a promise 
to give and being without consideration could have been revoked at 
will. The evidence in the instant case did not constitute constructive 
delivery of the notes sufficient to vest title in the defendant indorsee. 


Action by J. Milton Cartwright, as co-executor of Miss Sarah E. 
Elliott, deceased, against W. B. Coppersmith, Sr., and wife, Lizzie Cop- 
persmith, on four notes. Lydia Mae Whitehurst was made a party on the 
request of defendants. Defendant Mrs. Lizzie Coppersmith died and W. B. 
Coppersmith, Sr., qualified as her administrator. Judgment for plaintiff 
against defendants Coppersmith, and defendant Whitehurst appeals. 

No error. 

This was an action instituted by plaintiff Cartwright, as executor 
of the estate of Sarah E. Elliott, to recover of defendants, W. B. Copper- 
smith, Sr., and wife, Lizzie Coppersmith, the sum of $2,500 evidenced 
by four notes executed by these defendants to Sarah E. Elliott in 1935 
and 1936. In the complaint recovery of the amount due on the notes, 
together with interest and costs, was prayed. The defendants filed 
answer admitting the execution of the notes sued on and their liability 
thereon, but denied the notes were the property of the estate of Sarah 
E. Elliott, and alleged the notes in question were the sole property of 
Lydia Mae Whitehurst. They asked that she be made a party. There- 
after Lydia Mae Whitehurst, having been made party, filed separate 
answer, with other counsel, also admitting the execution by defendants 
Coppersmith of the notes sued on, and alleging that she was the sole 
owner of the notes by virtue of endorsement and delivery of the notes 
to her by Sarah E, Elliott in her lifetime. She prayed that she be 
adjudged owner of the notes sued on, and that she recover her costs in 
this behalf expended. 


It was admitted that the balance due on the notes was $2,500 with 
interest from January 1, 1939. Mrs. Lizzie Coppersmith, a defendant 
and one of the makers of the notes, having died, W. B. Coppersmith, Sr., 
qualified as her administrator. In response to issues submitted, the jury 
found that the notes belonged to the estate of Sarah E. Elliott, and that 
the defendants Coppersmith were indebted to said estate in the sum due 
on the notes. Judgment on the verdict was rendered that plaintiff 
reeover of defendants Coppersmith the amount so determined, together 
with the costs of action. 

The defendant, Mrs. Lydia Mae Whitehurst, appealed. 

J. W, Jennette, McMullan & McMullan, all of Elizabeth City, for 
plaintiff, appellee. 

W. I. Halstead, of Elizabeth City, for defendant, appellant. 





THE BANKING LAW JOURNAL 359 


DEVIN, J.—The appellant, Mrs. Whitehurst, assigns error in the 
ruling of the court below in the exelusion of portions of the testimony 
of defendant W. B. Coppersmith, Sr. By this witness it was sought to 
prove certain personal transactions and communications between him 
and the deceased Sarah E. Elliott. Upon objection this testimony was 
excluded by the court on the ground that it was rendered incompetent 
by C. 8S. § 1795. 

While this statute provides specifically that ‘‘a party or a person 
interested in the event’’ shall not be examined as a witness in his own 
behalf or interest, against the executor of a deceased person, concerning 
a personal transaction or communication with the deceased, it is urged 
that this witness, though a party to the action, was not interested in 
the event. Coppersmith admitted that he owed the notes, was able to 
pay them, and was indifferent to whom payment should be adjudged. 

In the clear and comprehensive analysis of this statute by Justice 
Clark, in Bunn v. Todd, 107 N. C. 266, 11 S. E, 1043, parties and persons 
interested in the event of the action are placed in separate classifications. 
This was also the holding in Wilson v. Featherston, 122 N. C. 747, 30S. E. 
325, 326, where this categorical expression appears: ‘‘ Rankin is a party, 
and incompetent’’; and in Benedict v. Jones, 129 N. C. 475, 40 S. E. 
223, 224, it was said: ‘‘It is immaterial whether he was or was not inter- 
ested in the land mortgaged. He is a ‘party to the action,’ and is 
excluded under the very terms of the section.’’ In Wilder v. Medlin, 
215 N. C. 542, 2S. E. 2d 549, 551, the Court used this language: ‘‘ The 
restriction upon the introduction of testimony in the trial of an action 
contained in C. S., § 1795, refers by its express terms to a person who 
is a party to the action (Benedict v. Jones, 129 N. C. 475, 40 8, E. 223, 
Grier v. Cagle, 87 N. C. 377), or interested in the event, and prohibits 
his examination as a witness in his own behalf, against the administrator 
of a deceased person, concerning a personal transaction or communica- 
tion between him and the deceased. Bunn v: Todd, 107 N. C. 266, 
11 S. E. 1048; Fidelity Bank v. Wysong & Miles Co.,-177 N. C, 284, 
98 S. E. 769.’’ In Johnson v. Cameron, 136 N. C. 248, 48 S. E. 640, 
the language is: ‘‘The Code (section 590 [C. 8S. § 1795].), disqualifies a 
party to an action, or one interested in the event thereof.’’ See also 
Ballard v. Ballard, 75 N. C. 190; Brown v. Adams, 174 N. C, 490, 
93 S. E. 989, L. R. A. 1918C, 911. 

However, in Allen v, Allen, 213 N. C. 264, 195 S. E. 801, 807, where 
T. W. Allen and wife pooled their respective lands and by deeds divided 
them among their children, when an action arose between certain of the 
children, the testimony of J. N. Davis, the husband of one of the 
daughters, as to communications with T. W. Allen, deceased at time of 
trial, was held not incompetent under C. S. § 1795. Said Barnhill, J., 
speaking for the Court: ‘‘A husband is not precluded from testifying 
in behalf of his wife in a lawsuit in which the provisions of said statute 
may be invoked. It may be noted, however, that this is not a suit 
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between the estate of T. W. Allen and the wife of J. N. Davis.’’ J. N. 
Davis was a nominal party defendant in that case. 

In Coward v. Coward, 216 N. C. 506, 5 8. E. 2d 537, 539, Wm. Coward 
and his wife entered into an agreement to pool their lands for division 
among their children. An action in relation thereto subsequently arose 
between the children. At that time the wife of Wm. Coward was dead, 
as was also one of the sons whose representatives were parties defendant. 
Wm. Coward was a party plaintiff. -In an opinion by Schenck, J., the 
following language was used: ‘‘The assignments of error relating to 
the testimony of William Coward, one of the plaintiffs, to the effect 
that the said William Coward and his wife, Mary Argent Coward, had 
entered into an agreement to pool their lands and divide them among 
their children upon the ground that William Coward was ‘a party 
interested in the event’ and was being examined as a witness against 
the survivors of a deceased person in violation of C. 8. § 1795, are 
untenable, for the reason that it appears from the pleadings and from 
the evidence that the estate of William Coward in the lands involved 
would be the same irrespective of which parties prevailed in this action, 
his interest being a life estate as tenant by the curtesy in any event. 
William Coward had no interest in the event, that is he had no legal 
or pecuniary interest, such as is required by the statute, in the result of 
the litigation.’’ 

It is not understood that the Court intended by the decision on the 
facts presented in the case last cited to establish the interpretation of 
the statute to the effect that a necessary party to the action would be ren- 
dered competent to testify to a personal transaction with the deceased 
if he was not interested in the event of action. The question whether a 
mere nominal party, who has no interest in the event of the action, is 
disqualified is not necessarily presented on the record in this case. It 
was contended with some force that W. B. Coppersmith, Sr., was not 
only a necessary party but that he had a direct pecuniary interest in 
the event of the action, and was thus testifying in his own behalf or 
interest. The purpose of the plaintiff’s action was to recover from him 
$2,500, and also the costs of the action, while the interplea of Mrs. 
Whitehurst prayed only that she be adjudged owner of the notes, and 
that she recover her costs. Furthermore, it appears that defendant 
Coppersmith retained counsel, actively defended the action, and sought 
to defeat plaintiff’s recovery. Hence, it was argued that under any 
construction of the statute he was rendered incompetent to testify to a 
personal transaction or communication with the deceased. 

However, we find it unnecessary to determine the correctness of the 
ruling of the court below in sustaining the objection to the proffered 
testimony of W. B. Coppersmith, for we think the testimony which 
would have been given by this witness, if allowed, was insufficient to 
show a valid transfer of the title to the notes in question from Sarah 
E. Elliott to Mrs. Whitehurst, since there was no evidence of delivery 
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of the notes, actual or constructive. Whether the transaction which 
constituted the basis of the appellant’s case be regarded as the assign- 
ment of a negotiable instrument (C. S. § 3010), or a gift inter vivos, in 
order to vest the title to the notes in Mrs. Whitehurst it must have been 
completed by delivery, actual or constructive, and the burden was upon 
her to show this. 

Mr. Coppersmith, in the absence of the jury, was examined as to the 
circumstances of the transaction and communications between him and 
the deceased. Upon this evidence alone Mrs. Whitehurst relied to make 
out her case. The pertinent portions of the excluded testimony tended 
to show that while the witness was on a visit to Sarah E, Elliott, in 
1937, she asked him to assign the Coppersmith notes to Mrs. Whitehurst. 
‘‘She wanted her to have those notes after her death. The only thing 
she wanted was the interest as long as she lived, and she wanted me to 
pay the notes to Mrs. Whitehurst.’’ Witness advised her the only way 
she could do that without making a will was to endorse the notes and 
make them payable to Mrs. Whitehurst. The notes were kept in an 
envelope in the possession of Sarah E. Elliott, and she went and got 
them and brought them to a little table in the room near the door. Not 
having a pen convenient, the witness wrote with pencil on each note 
‘Pay within note to Lydia Mae Whitehurst without recourse,’’ and 
Sarah E. Elliott signed the endorsement on each note and retained 


possession of the notes. That was July 10, 1937. Mrs. Whitehurst was 
there, standing in the door. Witness further stated that he paid the 
interest on the notes afterwards; that he saw the notes some six or 
twelve months before her death (in 1940) in possession of Sarah E. 
Elliott at her home, and the endorsements were still on them. After- 


wards, he or his son paid the interest ‘‘in the office there,’’ and when 


witness saw them the endorsements had been erased, but the notes showed 
dimly the endorsements and date. Witness did not make the erasures 
and did not know who did. Sarah E. Elliott never said anything to 
him about it. 

The testimony of this witness was offered as ‘‘defendants’ evidence,’’ 
and was the only evidence offered by defendants. After defendants rested 
plaintiff Cartwright testified that he was one of the executors of Sarah E. 
Elliott, and that he first came into possession of these notes in November 
1939; that Sarah E, Elliott had possession of them before they came into 
his possession ; that at the time the notes came into his possession there 
were no endorsements on them, but he could see that there had been 
endorsements thereon which had been erased; that he did not erase the 
endorsements; that after the notes came into his possession he collected 
some interest from Mr. Coppersmith. Defendant Whitehurst moved 
to amend the prayer for relief in her pleading so as to ask for judgment 
against the makers of the notes for the amount thereof and for costs, 
but the record does not show that this motion was allowed. 

The burden of proof was upon Mrs. Whitehurst to show not only the 
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endorsement of the notes by Sarah E. Elliott, but also that the intention 
to give or assign them to her was completed by delivery, actual or con- 
structive. In this we think she has failed, even if the entire evidence of 
Mr, Coppersmith had been admitted. 

It is provided by C. S. § 3010 that if a negotiable instrument is made 
payable to order (as were these notes) the transfer from one person to 
another is ‘‘ by the indorsement of the holder, and completed by delivery.’’ 
To constitute delivery there must be a parting with the possession and 
with power and control over it by the maker or endorser for the benefit 
of the payee or endorsee. To constitute delivery it-must be put out of 
possession of the endorser. Barnes v. Aycock, 219 N. C. 360, 13 8. E. 2d 
611. An actual delivery, however, is not essential, and a constructive 
delivery will be held sufficient if made with the intention of transferring. 
the title, but there must be some unequivocal act, more than the mere 
expression of an intention or desire. 

The general rule is stated in 7 Am, Jur., p. 809, as follows: ‘‘ While it 
is not indispensable that there should have been an actual manual 
transfer of the instrument from the maker to the payee, yet, to constitute 
a delivery, it must appear that the maker in some way evinced an inten- 
tion to make it an enforceable obligation against himself, according to 
its terms, by surrendering control over it and intentionally placing it 
under the power of the payee or of some third person for his use.’’ 

In Newman v. Bost, 122 N. C. 524, 29 S. E. 848, 850, involving the 
validity of a gift, we find this application of the rule: ‘‘It being claimed 
and admitted that the life insurance policy was present in the bureau 
drawer in the room where it is claimed the gift was made, and being 
capable of actual manual delivery, we are of the opinion that the title 
to the insurance policy did not pass to the plaintiff, but remained the 
property of the intestate of the defendant.’’ An intention to give is 
not a gift. Without delivery the gift is but a promise to give, and 
being without consideration is not obligatory, and may be revoked at 
will. Adams v. Hayes, 24 N. C. 361, 368. 

The most recent case in which this subject has been considered by 
this Court is Bynum v. Fidelity Bank, 221 N. C. 101, 19 S. E. 2d 121, 
where, in a well considered opinion by Denny, J., it was held that the 
delivery to the donee of the keys to a lock box with the statement by 
the donor ‘‘Everything in that box is yours”’ was sufficient to go to the 
jury on the question of delivery of the choses in action contained in the 
box. The distinction between that case and the case at bar is apparent. 

It is true the fact of retention of possession by the endorser is not 
always fatal to a claim of constructive delivery. It issaid in 10 C. J.S., 
Bills and Notes, § 78, page 513: ‘‘There may be a delivery notwith- 
standing the maker keeps the note in his possession, where it is apparent 
that he intended to hold it for the benefit and as the agent of the payee.’’ 
The same principle was stated by Justice Seawell in Everett v. Caro- 
lina Mortgage Co., 214 N. C. 778, 1 S, E. 2d 109. 
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But here the proffered testimony falls short of coming within’ that 
principle. According to the evidence no word was ever spoken by Sarah 
E. Elliott to Mrs. Whitehurst. The notes were retained in possession 
by the endorser, after signing the endorsement, without any declaration 
of agency or purpose other than that she wished the endorsee to have 
them after her death. The notes continued in her exclusive possession 
until some two years later when they came into the possession of J. M. 
Cartwright for her, with the endorsements erased. There was no parting 
of control over them, either to the endorsee or to any other person for 
her benefit. The expressed intention did not contemplate a present 
transfer but a prospective donation. The intention not having been 
completed by delivery, title did not vest in the endorsee. 

The defendant Mrs. Whitehurst noted exception to certain portions 
of the judge’s charge to the jury. While we see nothing in the instruc- 
tions themselves that should be held for error or prejudicial to this 
defendant, in the view we take of the case this becomes immaterial, since 
there was no evidence of delivery of the notes to the defendant White- 
hurst so as to transfer the title to the notes to her. 

The exceptions to the testimony of J. M. Cartwright cannot be 
sustained. There was nothing to render him incompetent to testify to 
facts within his personal knowledge. No self-serving or other declara- 
tion of the decedent was offered. Nor did this testimony open the door 
for the admission of the testimony of W. B. Coppersmith, as this was 
offered subsequent to the testimony of Coppersmith. Even if this could 
be held, under the rule in Walston v. Coppersmith, 197 N. C. 407, 
149 S. E. 381, sufficient to let down the bars, Coppersmith’s testimony 
was not thereafter reoffered. 

After careful consideration of the entire case, we reach the conclusion 
that the result below must be upheld. 


CONDITIONAL DELIVERY OF PROMIS- 
SORY NOTE 


In re Peterson’s Estate, Supreme Court of Wisconsin, 8 N. W. Rep 
(2d) 266 


Where makers and indorsers sign a promissory note with stipula- 
tion that it is not to be delivered to payee unless one of the makers 
is granted probation, and the note is delivered to payee as a result of 
misinformation as to release of said maker, such delivery is a condi- 
tional delivery and there is a complete failure of consideration. The 
payee is precluded from recovery against the indorser as a holder in 
due course. 


RET SES RNS AE ES Ae AAO CaO PEACE OME DL ONTES OIE OO TE TRS Te RS SE OEE 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §386. é 
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An employee of plaintiff sentenced to prison for embezzlement 
of funds from the plaintiff signed and executed a promissory note 
with two others as makers and the decedent as indorser and plaintiff 
as payee. The note was made for the sole purpose of making restitu- 
tion of embezzled funds on condition that convicted employee be 
paroled and with the understanding that, if he was not paroled, the 
note was not to be delivered to the plaintiff. This understanding was 
known to plaintiff. Later the note was delivered to the plaintiff only 
because of information that the employee had been paroled. Sub- 
sequently it was learned that the employee had not been paroled. 
Plaintiff, as payee of note, brought this action against the estate of 
the deceased indorser contending that the note was given uncondi- 
tionally to make restitution of the embezzled money. 

It was held that the fact that the plaintiff knew of the agreement 
concerning delivery of the note established that the delivery on 
which the plaintiff relied was contrary to the intent of the decedent 
indorser. It therefore was clear that the plaintiff had notice of the 
eondition under which the indorsement was executed and this 
destroyed the possibility of the plaintiff claiming as against the 
decedent’s estate as a holder in due course. The failure of considera- 
tion was a valid defense. 


Appeal from a judgment of the County Court of Wood County: Frank 
W. Calkins, Judge. 

Reversed in part and affirmed in part. 

December 30, 1940, H. Phillips Company filed a claim against the 
estate of James Peterson, deceased. From a judgment that the promis- 
sory note on which the claim was based was null and void and that it be 
delivered to the court for cancellation, the claimant appeals. 

Claimant is the holder of a promissory note made by Arthur Sierck, 
Lodice Sierck and W. C. Prebbanow, and endorsed by the deceased, James 
Peterson, among others. It isgundisputed that Arthur Sierck was em- 
ployed by the claimant and embezzled $2,021.73 from his employer, that 
on October 5, 1937, he pleaded guilty to the charge in the circuit court 
for Wood County and was sentenced to a term in the state prison. His 
application for probation and parole was denied October 19, 1937. 
During the period from October 5 to October 19 the note in question 
was executed under circumstances which are the subject of dispute. 
The trial court found that the note was made for the sole purpose of 
making restitution of the amount embezzled on the condition that 
Arthur Sierck be paroled and with the understanding that if he was 
not paroled, the note was not to be delivered to the payee. The note was 
given to Arthur Sierck’s attorney to keep with that understanding. 
Appellant contends that the note was made in order to make uncondi- 
tional restitution of the amount embezzled with the hope that if this 
was done, the trial court might be moved to grant probation. After the 
execution of the note, Walter Sierck, the brother of Arthur and one 
of the endorsers, telephoned Lodice Sierck, the wife of Arthur, and 
told her to come to Wausau and bring the note. Walter had talked to 
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the attorney for the present claimant who had told him that Arthur 
would be paroled that afternoon. Mrs. Sierck got the note from a 
stenographer without the attorney’s permission or knowledge. Mrs. 
Sierck was in an automobile accident on her way to Wausau, but 
Walter got the note and delivered it to the claimant’s attorney. Sub- 
sequently probation was refused and Arthur served his term. 

The trial court adjudged the note null and void because the delivery 
was unauthorized or at least conditional and also because the considera- 
tion was against public policy, 

E, P. Gorman, of Wausau, for appellant. 

W. T. Nobles, of Wisconsin Rapids (Hugh W. Goggins, of Wisconsin 
Rapids, of counsel), for respondent. 


FAIRCHILD, J.—The dispute in this case arises between the payee 
of a negotiable promissory note and the estate of one of the endorsers. 
These were the only parties before the court and it had jurisdiction of 
the parties to this controversy only. Therefore the direction that the 
note be surrendered was in excess of jurisdiction. 

The findings of the trial court tend to show that the makers and 
endorsers of the note in question signed it with the clear understanding 
and agreement that it was not to be delivered to the payee and was 
not to become a present obligation unless Arthur Sierck was granted 
probation. The trial court found as a fact that this agreement was known 
to the payee company and that the note was delivered to it only because 
Walter Sierck had been told that his brother would be paroled that 
afternoon. Appellant claims that the note was given unconditionally 
to make restitition of the embezzled money, but the trial court found 
that the delivery was conditional and the evidence amply supports this 
conclusion. 

Sec, 116.20, Stats., governs the delivery of completed negotiable 
instruments. Respondent’s evidence rebuts the presumption of ‘‘a valid 
and intentional delivery.’’ It establishes that the delivery on which 
appellant relies was contrary to the intent of the respondent’s decedent 
and that appellant had notice of the conditions under which the endorse- 
ment was executed. This being true, respondent’s defense is good. See 
Hodge v. Smith, 130 Wis. 326, 110 N. W. 192; Murphy v. Drum & Bugle 
Corps, 53 Ga, App. 448, 186 S. E. 444; Baroch v. Greater Montana Oil 
Co., 70 Mont. 93, 225 P. 800. The finding that the payee understood the 
condition destroys the possibility of its claiming as against the respond- 
ent to be a holder in due course. 

The facts as found show that the consideration for the note was to 
be Arthur’s release. There was a complete failure of consideration 
which is a defense under sec. 116.33, Stats. 

Judgment dismissing the claim against the estate of James Peterson, 
deceased, is affirmed; but reversed as to the requirement that the note 
be delivered to the court for cancellation, appellant to have costs. 
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BANK’S IDENTITY PRESERVED IN CON- 
SOLIDATION WITH ANOTHER 
NATIONAL BANK 


Defoe v. Board of Public Instruction of Alachua County, Fla., United 
States Circuit Court of Appeals, Fifth Circuit, 
132 Fed. Rep. (2d) 971 


A provision in bonds for payment of principal and interest at 
a designated ibank is enforceable and upon merger of the designated 
bank with another national bank neither party has the right to re- 
quire payment or acceptance at any other place. The contract for 
payment at designated bank is not rendered impossible of perform- 
ance by bank’s merger with another national bank since under the 
statutes the identity of the merged bank is preserved in the con- 
solidated bank. 

Plaintiff owned certain bonds providing for payment of principal 
and interest thereon at a designated bank in New York City. Some 
years later there was a merger of said bank with another bank in 
New York City under the provision of the National Banking Act. 
Defendant used the designated bank as paying agent until the date 
of the merger and for some time thereafter. Later it decided to 
use a local bank and notified its bondholders to that effect. On the 
maturity of certain interest coupons the defendant had no funds 
at the consolidated bank to pay the interest due although it had 
funds at the local bank. Plaintiff refused to present interest coupons 
for payment at local bank and brought this action to recover the 
amount of the coupons with interest from their due dates. 

It was held that plaintiff was entitled to recover from the de- 
fendant. The plaintiff had the right to require payment at the 
designated bank. The agreement as to time and place of payment 
of the bonds was a material part of the contract. The consolidation 
of the designated bank with another bank pursuant to provisions of 
the National Banking Act did not discontinue the existence of the 
designated bank or destroy its identity. 


Action by Frederick W. DeFoe against the Board of Public Instruc- 
tion of Alachua County, Fla., on behalf of Gainesville Special Tax 
School District No. 26 of Alachua County, Fla., to recover the amount 
of coupons attached to bonds with interest, and to require defendant 
to levy a special tax to satisfy the money judgment. From an adverse 
judgment, plaintiff appeals. 

Reversed and remanded. 

W. Terry Gibson, of West Palm Beach, Fla., for appellant. 

Zach H. Douglas, of Gainesville, Fla., for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1213. : 
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HOLMES, C. J.—Appellant is the owner of certain bonds, issued 
by appellee in 1919, which provide that the principal and interest there- 
on shall be payable at the banking house of the National Park Bank 
in New York City. In 1927 there was a merger of said bank and the 
Chase National Bank in New York, under the National Banking Act, 
12 U. 8. C. A. § 33, and the merged institutions continued to operate 
as the Chase National Bank. Appellee used the National Park Bank 
as paying agent until the date of the merger, and for several years there- 
after used the Chase National Bank. It then elected to use the First 
National Bank of Gainesville, Florida, and notified its bondholders to 
that effect. 

On January 1 and July 1, 1940, the maturity dates of interest 
coupons attached to said bonds, appellee had no funds at the Chase 
National Bank to pay the obligations; it had ample funds for that 
purpose at the First National Bank of Gainesville; but appellant de- 
clined to present his coupons there for payment, and filed this 
suit to recover the amount of the coupons with interest from their respec- 
tive due dates, and to require appellee to levy a special tax to satisfy 
the money judgment. Appellee, by answer, admitted liability for the 
principal of the coupons, and paid the amount thereof into gourt, but 
it denied liability for any interest thereon. The issue thts raised, 
whether appellant has an enforceable right to demand payment of his 
bond and coupons at the Chase National Bank in New York, was de- 
cided by the court below adversely to appellant. 

The agreement as to time and place of payment of the bonds was 
a material part of the contract. Time is of the essence of any contract 
providing for the payment of interest, and a material change in the 
place of payment may involve not only forbearance from use of the 
money until the due date but also forbearance thereafter until collection 
may be effected, with the additional burden of collection charges not 
in contemplation of the parties when the contract was made. The pro- 
vision for payment at the National Park Bank was binding upon and 
enforceable against both parties.1_ We must therefore determine whether 
the merger of said banks rendered impossible the performance of the 
agreement to pay at said banking house in New York City, and, if so, 
whether the obligor then had the right to select the place of payment 
that it did. 

The statute under which the merger was effected provides that the 
corporate existence of each of the constituent banks participating in 
the consolidation shall be merged into and continued in the consolidated 
national banking association; that the consolidated association shall be 


+Cf. Raymond v. Tyson, 17 How. 53, 15 L. Ed. 47; Meyer v. City of Muscatine, 
68 U. S.. 384, 1 Wall. 384, 17 L. Ed. 564;. Mayor and Aldermen v. Lombard, 51 
Miss. 111; Skinker v. Butler County, 112 Mo. 332, 20 S. W. 613; Kalman v. 
Treasure County, 84 Mont. 285, 275 P. 743; Daniels on Negotiable Instruments, 
See. 105; 40 Am. Jur., Sections 19, 20. 
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deemed to be the same corporation as each of the constituent institutions ; 
and that all rights, franchises, interests, and every species of property 
of each constituent bank is vested in the merged institution, to be held, 
enjoyed, and exercised in the same manner and to the same exent as 
held, enjoyed, and exercised in the hands of the constituent institution 
prior to consolidation.2 The consolidation under review, consummated 
pursuant to this statute, did not discontinue the existence of the National 
Park Bank or destroy its identity; its existence was continued and its 
identity preserved in the consolidated institution, namely, the Chase 
national Bank in New York.* Payments under the bonds could be, 
and for several years were, made through the consolidated institution, 
and neither party had the right to require payment or acceptance at 
any other place. 

For the reasons stated, appellant was entitled to the relief sought, 
and his motion for a summary judgment should have been sustained. 
The judgment appealed from is reversed, and the cause remanded to 
the district court for further proceedings not inconsistent with this 
opinion. 


712 U. 8. C. A. $8 34, 34a. 
*Cannom v. Dixon, 4 Cir. 115 F. 2d 913; 1 Zollman, Banks & Banking, § 286. 


TRUSTEE’S LIABILITY FOR DELAYING 
SALE OF STOCK 


Hatfield v. First National Bank of Danville, Appellate Court of Illinois, 
46 N. E. Rep. (2d) 94 


A trustee receiving stock in testator’s estate under direction to 
continue the investment will not, in the absence of negligence, fraud 
or other improper conduct, become liable for losses resulting from 
an honest mistake in judgment in the retention of the stock in a 
declining market before making a sale thereof. 

Decedent testator by his will created a trust of certain property 
including as part of said trust 308 shares of bank stock. The 
beneficiaries of the trust were his wife, children and grandchildren. 
Under the terms of the trust the trustee named therein, a bank, was 
to hold legal title to the bank stock, pay the income as directed and 
then dispose of the stock upon the final termination of the trust. 
The trustee bank assumed its duties as such upon the death of the. 
decedent testator and functioned in this capacity until it was con- 
solidated with another bank, the defendant in this action. The de- 
fendant bank was later properly authorized to act as successor- 
trustee of the decedent’s estate. In the course of its administration 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth, 
Edition) §504. 
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of the trust estate the defendant bank received dividends on the 
bank stock in certain years and in others there were no dividends 
paid. A year prior to its merger, the original trustee bank had by 
written consent of the plaintiffs, the beneficiaries of the trust, and 
by permission of the court surrendered 76 shares of said bank stock 
in lieu of an assessment of $50 per share levied by the bank on its 
shareholders. Plaintiffs brought this action against the defendant 
bank, alleging that it was guilty of negligence in its failure to sell 
the bank stock before it declined in value and also that the trustee 
was liable to the plaintiffs for breach of trust in its neglect to file 
suit against the original trustee bank upon the defendant bank 
assuming its duties as successor trustee. 

It was held that the defendant bank was not liable to the plain- 
tiffs for the losses incurred in retaining the bank stock in a declin- 
ing market, The defendant bank as trustee held the bank stock in 
conformity with the decedent testator’s directions. In continuing 
the investment it acted in good faith and throughout the enire trans- 
action consulted with and acted upon the approval and consent of 
the plaintiffs and by order of the court. During the period the 
defendant bank held the stock, it was not salable there being no 
market value from which a value could be fixed at pre-depression 
prices. The fact that the defendant bank was of the belief that 
the value and earning power of the bank stock might make a sub- 
stantial recovery from the effects of the depression was an honest 
mistake in judgment and in the absence of negligence, fraud, or 
other improper conduct did not render the bank liable for losses 
incurred by retention of the investment. 


Suit by Helen Webster Hatfield and others against the First National 
Bank of Danville, Illinois, individually, as suecessor to Commercial 
Trust & Savings Bank, First National Bank of Danville, Illinois, as 
successor trustee under the will of Augustus L. Webster, deceased, 
and First National Bank of Danville, Illinois, as successor trustee under 
the will of Eliza E, Webster, deceased, for an accounting to recover 
amount of losses allegedly sustained because of defendant trustee’s 
failure to sell certain stock in a national bank. From adverse provisions 
of final decree, the plaintiffs appeal. 

Affirmed. 

Allen, Dalbey & Foreman and John T. Allen, all of Danville, for 

appellants. 
Bookwalter, Carter & Gunn, Rearick & Rearick, and Meeks & Lowen- 
stein, all of Danville, for appellees. 


RIESS, P. J.—Plaintiffs Helen Webster Hatfield, daughter, as bene- 
ficiary of a life interest in the trust estate created by certain provisions 
of the last will and testament of Augustus L. Webster, deceased, and 
Helen Hatfield Purcell, Catherine Hatfield Olmstead and Rose Hatfield 
Allen, grandchildren of said testator in whom the assets of said trust 
estate will vest in remainder upon the termination of the above men- 
tioned life estate, have appealed from certain adverse provisions of a 
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final decree rendered against them and in favor of the defendant- 
appellee. First National Bank of Danville, Illinois, individually, and 
as successor trustee of said estate under the terms of said will. The 
decree was rendered by the Circuit Court of Vermilion County on 
December 5, 1941, in a suit in equity wherein plaintiffs sought an account- 
ing and recovery of the alleged previous market value of 308 shares 
of capital stock of the Palmer National Bank of Danville, Illinois, which 
had been purchased and held by the above named testator during his 
lifetime, and which said successor trustee was alleged to have negligently 
retained and failed to sell in default of its duties and obligations as 
such successor trustee under the terms of said will. 

The will of Augustus L. Webster, who died in 1922, was dated Febru- 
ary 10, 1915, and with subsequent codicils thereto was duly admitted 
to probate in the County Court of Vermilion County on the 27th day 
of February, 1922. In addition to making a number of specific bequests 
and provisions, the will created a trust estate consisting of certain listed 
assets and the subsequent income and dividends accruing therefrom, 
for the benefit of his wife Eliza E. Webster, since deceased, and of 
certain children and grandchildren of the testator, on terms set forth 
in the will. The inventoried value of the estate of Augustus L. Webster, 
deceased, consisting of certain real estate and personal property was 
considerably in excess of $100,000. The provisions of said will and 
codicils, in so far as the same relate to the trust estate and bank stock 
in question, read as follows: 


‘9th. I, Augustus L. Webster, give and bequeath to my wife, Eliza E. 
Webster, should she survive me, . . . Lots Seven (7) Ten (10) and 
Eleven (11) in Block Two (2) in James Spear’s Addition to Danville, 
Vermilion County, Illinois, with their appurtenances, and also all stock 
owned by me at the time of my death in the Webster Grocery Company 
of Danville, Illinois, .. . and also all stock owned by me, at the time 
of my death, in the Palmer National Bank of Danville, Illinois, to be 
transferred to her, or him, by my executrix, hereinafter named, or 
such person as shall settle my estate as of the date of the probate of 
this will, in trust for the uses and purposes following: 

‘*(a) To take and hold the legal title to said real estate and stocks 
in said Webster Grocery Company and the Palmer National Bank of 
Danville, Illinois, rent said real estate for periods not exceeding Ten 
(10) years, and collect the rents of said real estate, pay taxes, for insur- 
ance and all necessary and proper repairs to preserve the same and keep 
it productive. 

‘“To take and hold the legal title to said stocks, vote the same as 
any other stockholder, collect and receipt for the dividends paid by the 
said Company in bank thereon until the final termination of the trust 
hereby created. 

‘‘From the death of my said wife, Eliza E, Webster, the entire net 
income of said trust property to be divided equally between my two 
daughters, Clara Webster Short and Helen Webster Hatfield, so long 
as they both may live; should either of my daughters, Clara Webster 
Short or Helen Webster Hatfield die before the termination of the trust 
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hereby created, leaving a child or children, her income from the -trust 
estate shall be paid to her surviving child or children by representation 
until the termination of this trust; should either of my two daughters, 
Clara”"Webster Short or Helen Webster Hatfield die leaving no child or 
descendant of child surviving them, from her death to the termination 
of this trust her share of the income of said trust shall be paid to my 
surviving daughter, so long as she may live.”’ 


A duly probated codicil to the will of Augustus L. Webster, executed 
on October 6, 1915, provides in part as follows: 


First: That instead of my wife and instead of Owen A. McFarland, 
I hereby name, constitute and appoint the Commercial Trust & Savings 
Bank of Danville, Illinois, Incorporated, as the executor and trustee, to 
earry out the provisions of said will, and to that extent my will is hereby 
modified, but in all other respects the same is fully ratified and con- 
firmed, it being my intention that the executor and trustee herein named 
shall posses all the powers, and perform all the duties in said will men- 
tioned, and by law implied in the premises. ’’ 


At the time of testator’s death in 1922 he left surviving him, his 
widow Eliza E. Webster, who died testate in 1926, and two daughters, 
Helen Webster Hatfield and Clara Webster Short, the latter also having 
since departed this life leaving her surviving no children nor lineal 
descendants, The three co-plaintiffs of Helen Webster Hatfield are her 
only children and are the only grandchildren of the testator Augustus L. 
Webster. Following the death of said testator, the Commercial Trust & 
Savings Bank qualified as executor of the will and completed the 
administration of his estate. It then assumed the performance of its 
duties as trustee of the trust estate provided for in the will, which in- 
cluded the bank stock in question, and in pursuance of an order of the 
Circuit Court of said County which directed such trustee ‘‘to take and 
hold the legal title to said stock, vote the same as any other stockholder, 
collect and receipt for the dividends paid by said corporations thereon 
until the final termination of the trusts by said codicil created.’’ Such 
decree further provided that ‘‘said trusts shall terminate upon the death 
of the last one of the three persons above named, viz.: Eliza E. Webster, 
Clara Webster Short and Helen Webster Hatfield, and thereupon said 
trustee shall distribute the balance of the trust funds and the body of 
said trust property to the grandchild or grandchildren of said Augustus 
L. Webster then surviving.’’ 

As such testamentary trustee, it thereafter filed ex parte annual 
reports which were approved by the Court, from the year of its appoint- 
ment until September 5, 1931, when said trustee bank, by virtue of 
an arrangement with the defendant First National Bank of Danville, 
Illinois, and the approval of such transfer by the proper State and 
Federal officials and by due order of said Circuit Court, assigned and 
turned over its trust business and assets to said defendant First National 
Bank of Danville, and said bank was by an order of the Circuit Court 
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duly appointed as successor Trustee and so duly qualified and still 
continues to act. 


The trust estate herein included among other assets the certain 308 
shares of capital stock of the Palmer National Bank of Danville and 
dividends of 6 % were declared and paid on said shares of stock of par 
value of $100 each in 1922 and of 12%, during the respective years of 
1923 to 1926 inclusive; no dividends were paid in 1927 or 1928; a 5% 
dividend was paid in 1929, no dividends in 1930, 3% in 1931 and no 
cash dividends appear to have been paid thereafter. The stock was 
not listed on any stock exchange and the highest market value thereof 
contended for by the plaintiffs was $200 to $250 per share during the 
years subsequent to the testator’s decease, on the basis of which market 
value they seek recovery from the defendant, with 5% interest thereon 
from such date as the Court may find that the same should have been 
sold by the Trustee. 

In the latter part of the year of 1930, an assessment of $50 per share 
was made upon the capital stock of the Palmer National Bank, to meet 
the payment of which, the then Trustee, upon petition therefor and leave 
of said Court duly had and procured with the written consent of all 
of the beneficiaries who are not the plaintiffs herein, of date December 26, 
1930, surrendered to the bank as purchaser, 76 shares of the bank stock 
of: said trust estate at an agreed valuation fixed in the order at $200 per 
share in discharge and satisfaction of the above stock assessment. Such 
beneficiaries were all of full age at the time, and expressly stated in 
such consent that they ‘‘represent to the Court that we are acquainted 
with the matters above set forth; that it would be to our best interest 
that the Court enter an order as above prayed, and we hereby enter our 
appearance, and request the Court to grant said petition.’’ 

The foregoing proceedings were all had prior to the appointment of 
defendant on September 5, 1931. Shortly thereafter, upon consent of 
proper officials and order of Court, a merger or consolidation occurred 
between the Palmer National Bank and American Bank & Trust Com- 
pany ; the Palmer National Bank stock having been changed from $100 
to $20 par value (abst, 132, rec. 191) each share holder receiving pro 
rata new shares in exchange for each old share (abst. 130, ree. 186, 187) 
and by such merger, the combined capital of $450,000 was reduced to 
$300,000 and stock was allotted to the Palmer bank stockholders on the 
basis of 3 1/3 new shares for each share held by them and to the Ameri- 
can Bank stockholders at 1 2/3 new for each old share, so issued pro- 
rata on the basis of required appraisement. From the record we deem 
the validity of above transaction not to be in question and to have 
been valid. A later 50% stock dividend was issued and subsequently, 
upon demand of Federal Bank authorities requiring that 200,000 shares 
of preferred stock be issued in exchange for $200,000 in money, com- 
pulsory reduction of par value of stock resulted, from $20 to $6 2/3 
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per share, which, however, was not shown to have affected the actual 
value of all bank assets; the slow assets being then charged off for collec- 
tion from time to time thereafter. On June 30, 1941, the preferred stock 
issue had been reduced to $136,000 securing which there was held a 
certain reserve account and other items as undivided profits. 


The Court below, as prayed and recited in the complaint and by 
agreement of all parties to the suit, construed the provisions of the will 
of Augustus L. Webster creating the trust estate and the provisions 
of the will of Eliza E, Webster in relation thereto, as having vested title 
to the personal property so held in trust in the Trustee for the use 
and benefit of plaintiff Helen Webster Hatfield for the term of her 
natural life with vested remainder to plaintiffs Helen Hatfield Purcell, 
Catherine Hatfield Olmsted and Rose Hatfield Allen, upon the termina- 
tion of the said life estate and ordered distribution accordingly. Con- 
cerning such construction, no error is assigned on appeal and it is bind- 
ing upon the parties hereto. McDonald v. Shimeall, 282 Ill. 42, 118 
N. E. 399. 


It does not appear that any request or demand was made by any of 
the beneficiaries to dispose of such stock at any time prior to, during 
or subsequent to the ‘‘depression’’ which occurred in 1929. Evidence 
was offered tending to show that certain purchases of stock in the Palmer 
National Bank were made between 1923 and 1928 at prices ranging from 
$200 to $250 per share. It did not appear that there was any market 
value or sales of any such stock between 1931 and 1939 except two small 
sales for $5.00 to $6.50 per share. The evidence tended to show that 
the stock in question was not salable while held by the defendant Trustee 
aid that no criterion existed for fixing a value at pre-depression prices. 
Kubin v. Chicago Title & Trust Co., 307 Ill. App. 12, 29 N. E. 2d 859. 

The final report of the predecessor trustee covering the period prior 
to December, 1931, which included the principal depression years where- 
in the stock, together with all other stocks, whether bank or otherwise, 
made disastrous trends downward in their book, market and salable 
value, which fact not only appears from the evidence concerning the 
stock herein but was a generally prevailing condition of which the Courts 
of Review of this State and other States have taken judicial notice. 
In passing upon the question of whether or not a surcharge should be 
made against the Trustee, one of the factors in the light of which alleged 
negligence may be considered is the existence and effect of the ‘‘depres- 
sion’’ upon stock or property values in general of which the Court 
will take judicial notice. In re Busby’s Estate, 288 Ill. App. 500, 6 
N. E. 2d 451. Also see Pank v. Chicago Title & Trust Co., 314 Ill. App. 
53, 40 N. E. 2d 787, However, current economic depression does not 
render the trustee immune from liability in the event of negligence 
resulting in loss to the beneficiary, since the existence of depressions, 
which tend to create stagnant or subnormal market conditions, do not 
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result in the creation of legal moratoriums in so far as the due perform- 
ance of affirmative duties by persons acting in a fiduciary capacity are 
concerned. The special and distinctive facts of each case must determine 
the liability or exoneration of the particular fiduciary whose conduct 
is in question. In re Busby‘s Estate, supra. 

Trustees must employ such diligence and prudence as men of discre- 
tion and intelligence in such matters employ in their own like affairs. 
In determining whether a Trustee has acted prudently, Courts must 
look at the facts as they existed unaided by subsequent events. The 
court, in determining liability of Trustees, must distinguish between 
Trustee’s investment of trust funds and making or failing to make 
prompt disposition of securities received from creator of trust. Ordi- 
narily, Trustees who act honestly and with ordinary prudence are not 
liable for mere errors of judgment. Pank v. Chicago Title & Trust Co., 
supra. The Court is not required to hold honest Trustees liable for loss 
sustained by retaining an unauthorized security if the Trustee acted 
honestly and prudently. A Trustee receiving stock in testator’s estate 
under direction to continue the investment will not, in the absence of 
negligence, fraud or other improper conduct, become liable for losses 
resulting from an honest mistake in judgment in the retention of stock 
in a declining market, before making sale thereof. A wisdom developed 
after an event and having it and its consequences as its direct source is 
a standard no man should be judged by. In re Busby’s Estate, supra. 
In re Clark’s Will, 257 N. Y. 132, 177 N. E. 397, 77 A. L. R. 499; in 
re Shipley’s Estate, 337 Pa. 571, 12 A. 2d 343. 


In an action in equity by beneficiaries against trustees seeking re- 
covery of damages and further relief arising out of alleged negligent 
failure to sell stock before it has declined in value, the question of 
whether or not the defendant who is charged therewith is guilty of 
negligence by such failure becomes one of fact, to be determined by the 
Chancellor who hears such cause from consideration of the whole of 
the evidence, and if a Reviewing Court cannot say that the finding of 
the Chancellor upon such issues is against the manifest weight of the 
evidence, the decree of the Trial Court should be affirmed. Kubin v. 
Chicago Title & Trust Co., supra. While trustees under a will, what- 
ever the extent of their power and authority may be, must always act 
in good faith and with sound judgment and prudence (Merchants Loan 
& Trust Co. v. Northern Trust Co., 250 Ill. 86, 95 N. E. 59, 45 L. R. A., 
N. 8., 411) ; the creator of a trust may nevertheless designate how the 
investment may or shall be made and what security may be taken or 
that the security may be dispensed with, and the Trustee will be bound 
by such directions. 

The Statute of: Illinois enacted in 1905, Ill. Rev. Stat. 1941, Ch. 148, 
§32; Jones Ill. Stat. Ann. Ch. 135.05, concerning the investment of 
trust funds when not otherwise provided for by will or other instrument 
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creating such trust, is intended to be permissive and not mandatory 
where the instrument constituting or creating the trust provides for 
other investments than those named in the Statute. Concerning the 
plaintiffs’ contention that the bank stock was not a proper investment 
under the above statute, it may be noted that in the instant case the 
bank stock in question was purchased and held by the testator over a 
period of many years prior to the time of his death, and was considered 
by him to be sound, and the dividends arising therefrom were made 
payable, together with certain dividends from the stock of his grocery 
company and net income of his real estate over the period of a life 
estate and was to vest in remainder under a certain clause so provided 
in his will and so properly construed by the Chancellor below. 

The facts in the case of People v. Canton National Bank, 288 III. 
App. 418, 6 N. E. 2d 220, are illustrative of a case wherein we held that 
the negligence of the testamentary trustee was such as to create a liability 
for subsequent loss in the value of the corpus of the trust estate. In 
that case, however, it was expressly shown that on repeated occasions 
the beneficiary had demanded that the Trustee sell the stock, which he 
refused to do and the beneficiaries brought a purchaser to him who was 
ready, willing and able to pay $275 per share, which offer the trustee 
refused to accept. There was no acquiescence, either express or implied, 
on the part of the beneficiary therein to hold the bank stock as part of 
the assets of said trust estate. On the contrary, the trustee bank per- 
mitted its conflicting interests to adversely prejudice the rights of the 
beneficiary by refusing to sell said stock upon demand of the beneficiary, 
and we held under the evidence therein that the trustee became liable 
in a suit in equity to a surcharge for losses incurred thereby. 

Under the facts and circumstances in evidence herein we see no 
force in the plaintiffs’ contention that the trustee became liable to the 
beneficiaries for breach of trust in neglecting to file suit against the 
predecessor trustee upon assuming its duties as successor trustee. At 
the time of the final report and discharge of the previous trustee in 1931 
all the plaintiffs, then adults, entered their respective appearance in 
writing and expressly consented to the discharge of the former trustee 
and the appointment of the defendant trustee. They filed no suit at 
that time when they might have sued, filed no objection to the report, 
and made no request for the sale of the stock in question. Under such 
facts and circumstances, we hold that by so joining therein they have 
waived and are estopped in equity from asserting liability as against 
the defendant trustee for failure to file such alleged cause of action 
against the former trustee or to successfully assert any such claim against 
the trustee under the facts appearing herein. Catherwood v. Morris, 
360 Ill. 473, 196 N. E, 519. Prior thereto, they knew of their rights 
under the will as construed by the court in proceedings wherein they 
were parties; they had refused to pay stock assessments of $50 per share 
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in 1930 and had consented in writing to turn in or cancel 76 shares of 
their bank stock in payment thereof, hence they knew of the condition 
of the stock which had paid diminishing dividends or no dividends after 
1926, all of which was prior to appointment of defendant as trustee in 
1931. Furthermore, in 1935 when moneys and stocks were turned over 
to Mrs. Hatfield from the estate, for which she gave receipts at the 
bank, Mrs. Hatfield was accompanied and advised by a member of the 
firm of counsel which was then and is now representing her. Sometime 
thereafter, the same was true as to other of the plaintiffs who attained 
the age of 30 years. From the record, plaintiffs cannot well assert now 
that they knew nothing of their legal rights in the premises until shortly 
before this suit was instituted in September, 1940. For many years 
prior thereto, both before and after defendant was appointed successor 
trustee in 1931, all parties, by their respective conduct and from the 
evidence, appear to have depended upon an assumed probability that 
the value and earning power of the bank stock would make substantial 
recovery from the effects of the depression. This error in judgment, 
if such it was, must be considered in the light of the surrounding facts 
and circumstances existing at that time. 


It appears from plaintiffs’ exhibit 7B (abst. p. 228) in evidence, that 
as late as January 11, 1940, in response to a letter of inquiry to the 
plaintiffs concerning the further retention of stock in the Palmer-Ameri- 
can National Bank then held by the testamentary trustee, the plaintiffs 
Helen Webster Hatfield, Helen Hatfield Purcell and Catherine Hatfield 
Olmstead had signed a letter or statement that ‘‘we wish to advise that 
this will be your authority to retain the 773 1/3 shares of stock in the 
Palmer-American National Bank until advised by me to dispose of 
same. I have also communicated with my three daughters and they 
also join in this request by signing as indicated below.’’ And again 
in response to a letter of inquiry dated April 11, 1940, following a 
conversation had with Mrs, Hatfield, the plaintiffs Helen Webster 
Hatfield and Catherine H. Olmsted, signed another letter in evidence 
as plaintiffs’ exhibit 7E (abst. p. 229) which is undelivered but read as 
follows: ‘‘You are trustee under the will of Augustus L. Webster and 
Eliza E. Webster and we are the beneficiaries of said estate. In this 
matter you hold 1,160 shares of stock in the Palmer-American National 
Bank and 1,570 shares of stock in the Webster Grocery Company of 
Danville, Illinois. This will be your authority to hold the above 
certificates of stock in this trust account until further advised in writing 
by us.’’ Whether or not the signed letters or statements were delivered 
to the defendant at the time, they were put in evidence by the plaintiffs 
and tended to show a continuing understanding and course of conduct 
on the part of plaintiffs, which, when considered with all other facts 
and circumstances in evidence, we deem to have been contrary to and 
inconsistent with their present contentions herein. 
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We believe the trial court was correct in finding and holding: from 
the whole of the evidence that the plaintiffs have failed to prove by 
the greater weight of the evidence the allegations of negligence charged 
against the defendant in the complaint. In so holding on such question 
of fact which it was the peculiar providence of the trial court to deter- 
mine, we hold that the chancellor below acted in accord with and not 
contrary to the manifest weight of the evidence. Pank v. Chicago Title & 
Trust Co., supra. The defendant trustee, not being liable to a surcharge 
under the decree as affirmed herein, is entitled to recover its reasonable 
solicitors’ fees and costs as assessed by the chancellor below. Patterson v. 
Northern Trust Co., 286 Ill. 564, 122 N, E. 55; Kerner v. Peterson, 368 
Til. 59, at page 81, 12 N. E. 2d 884. While not commenting on all assign- 
ments of error, we have fully considered the same and upon the whole, 
we are in accord with the findings of the trial court as expressed in its 
decree and in its further action in dismissing plaintiff’s suit for want 
of equity and the same is hereby affirmed. 


BANK ACCOUNT PAYABLE TO EITHER OR 
SURVIVOR INSUFFICIENT TO ESTAB- 
LISH TITLE IN JOINT DEPOSITOR 


Cerny v. Cerny, Supreme Court of Florida, 11 So. Rep. (2d) 777 


A signature card by which a depositor changes a checking account 
in his name to his name and that of another providing that all sums 
deposited to their credit shall be payable to either or the survivor 
does not constitute a contract entitling the survivor to the deposit 
as against depositor’s personal representatives or creditors, unless 
the signature card contains unequivocal language showing that sur- 
vivor of the two persons named in checking account takes title at 
the death of the other. 


Decedent opened a checking account in his name with a bank. 
Later decedent changed the account to his name and that of de- 
fendant. The decedent made the change by a signature card which 
provided that all sums deposited to their credit were payable to 
either or survivor and that payment on the check of either or the 
survivor would be a valid discharge of the bank from all liability. 
Subsequently decedent died and at this time there was $2,653.09 
in the account. The defendant drew $2,000 for the purpose of paying 
expenses of last illness of decedent. The widow of decedent in- 
dividually and as administratrix of decedent’s estate brought 
suit against the defendant for recovery of the amount on deposit. 
Later widow died and the suit was prosecuted by the plaintiff as 
administrator of decedent’s estate. The question before the court 


NoTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§448-461. 
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was whether the writing on the signature card of itself constituted 
a contract which entitled the survivor to the money on deposit at 
death as against the decedent’s heirs, creditors or personal repre- 
sentatives. 

It was held that a signature card providing for payment to either 
or survivor will not be construed as vesting title or creating a right 
of survivorship on the part of the defendant, the joint depositor, 
unless it contained unequivocal language to show that the defendant 
as survivor took title at the death of the decedent, The signature 
card in the instant case did not show that defendant was to take 
title at death of decedent and therefore did not entitle the defendant 
to the money in the checking account. 


Action by Emma A, Cerny, individually and as administratrix of 
the estate of Frank Cerny, deceased, against Alice Cerny, to recover a 
sum owed plaintiff by deceased. Emma A. Cerny died and Leon C. 
Hasek was appointed as executor and administrator of her estate and 
continued the action in her name. On certified question from the 
Cireuit Court. 

Question answered. 

Arthur J. Nelson, of St. Petersburg, for plaintiffs. 

B. M. Skelton, of St. Petersburg, for defendant. 


TERRELL, J.—In April, 1934, Frank Cerny opened a checking 


account with the Union Trust Company of St. Petersburg, which he 
carried until April 2, 1941, when it was changed by signature card to 
the name of ‘‘Frank Cerny or Alice Cerny,’’ the latter being the niece 
of the former. In August, 1941, Frank Cerny died, at which time there 
was $2,653.09, in the account. Alice Cerny immediately drew $2,000 
and attempted to pay bills for funeral, hospital, and other expenses 
aggregating $644. At the time of his death, Frank Cerny was indebted 
to his wife in the sum of $2,500 which was evidenced by a promissory 
note. Emma Cerny individually and as administratrix of the estate 
of Frank Cerny brought suit against Alice Cerny to recover the amount 
due her. Emma Cerny then died and Leon C. Hasek was appointed and 
qualified as the executor and administrator of her estate. So the real 
contest is between the beneficiaries under the will of Emma Cerny and 
Alice Cerny. 

At this point, the circuit court under Rule 38 certified the following 
question to this Court: 


‘‘Does the writing on the signature card tpso facto constitute a 
contract which entitles the survivor to the money on deposit at death 
as against the deceased depositor’s ‘heirs, creditors, or personal repre- 
sentatives of this estate?’’ 


The signature card changing the account to the name of ‘‘ Frank 
Cerny or Alice Cerny’’ provides that all sums deposited to their eredit 
shall be payable to either or the survivor and that payment on the 
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check of either or the survivor shall be a valid discharge of the. bank 
from all liability, 

The plaintiff contends that the signature card does not constitute 
a contract entitling the survivor to the amount on deposit at the death 
of Frank Cerny but that such funds should be distributed under the 
statute of descents. The defendant contends on the other hand that 
the signature card constitutes a binding contract by which the amount 
on deposit at the death of Frank Cerny passed to her and was no part 
of the estate of Frank Cerny. 

So the real question for solution is the legal effect of the signature 
ecard. No question of fraud, undue influence, insolvency or overreaching 
in procuring the signature card is presented or considered. At the 
time it (signature card) was executed, Section 5482, Compiled General 
Laws of 1927, provided that the right of survivorship where real estate 
or personal property is held by joint tenants shall not prevail. This 
section was modified by Chapter 20954, Acts of 1941, now Section 689.15, 
Florida Statutes 1941, but not so as to affect this case. 

The signature card provides that the funds on deposit shall be 
‘‘payable’’ to either or the survivor but since the purpose of such 
agreements is to comply with Section 653.16 Florida Statutes of 1941 
relating to banking regulations, they will not be construed as vesting 
title or creating a right of survivorship on the part of a joint depositor 
unless it contains unequivocal language to show that the survivor of 
two persons having a joint bank account takes title at the death of the 
other. The signature card in question does not show this so it will be 
construed as nothing more than a banking facility. 

Having reached this conclusion, it follows that the question pre- 
sented by the certificate must be answered in the negative. 


ASSIGNMENT OF ACCOUNTS RECEIVABLE 
VOIDABLE PREFERENCE IF NOT 
NOTICE TO DEBTOR 


Corn Exchange Nat. Bank & Trust Co., Philadelphia v. Klauder, 
Supreme Court of the United States, 63 Supreme 
Court Rep. 679 


An assignment of an account receivable for loans made within 
four months before filing an involuntary petition in bankruptcy 
constitutes a preference under sub-division (a) of section 60 of the 
Bankruptey Act where the assignee does not comply with the pro- 
visions of a state law for notification to debtor of said assignment. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §142. 
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Creditors of a metal company which was embarrassed for want 
of working capital agreed to subordinate their claims to those which 
might be incurred for new working capital. Pursuant to this agree- 
ment, a ereditor’s committee supervised the business of the metal 
company and arranged with plaintiff bank to advance money for 
payroll and other needs. The metal company assigned accounts 
receivable as security at the time the advances were made; the 
advances constituting a fair value for the assignments. Later the 
company was petitioned in bankruptcy. At the time the assignments 
were made they were recorded on company’s books, but the plaintiff 
had not given notice of the assignment to the debtors whose obliga- 
tion had been taken as security. The Pennsylvania law, at that time, 
provided that unless the financing agency notified the account debtors 
of the assignment, the assignment was invalid against subsequent 
assignees. The trustee in bankruptcy of the company contended that 
the omission of notification to debtors by the plaintiff constituted a 
preference under the bankruptcy act and therefore the assignment 
was voidable. 

It was held that the assignments were to’ be deemed to have been 
made for or on account of an antecedent debt within subdivision (a) 
of section 60 of the Bankruptcy Act, and were to be treated as prefer- 
ences voidable on petition of the trustee in bankruptcy. The assign- 
ments had never been perfected as against good-faith purchasers by 
notice to debtors as required by Pennsylvania law. 


On Writ of Certiorari to the United States Cireuit Court of Appeals 


for the Third Circuit. 

Proceedings in the matter of Quaker City Sheet Metal Company, 
bankrupt, wherein the Corn Exchange National Bank & Trust Company 
filed a proof of claim as a secured creditor, to which Norman Klauder, 
trustee in bankruptcy, objected, and an issue was framed upon a petition 
for reclamation filed by Edward C. Dearden, Sr. To review a judgment 
of the Circuit Court of Appeals, 129 F, 2d 894, reversing a decree which 
affirmed a referee’s orders which allowed the claims of the Corn Exchange 
National Bank & Trust Company and Edward C. Dearden, Sr., as secured 
claims, the claimants bring certiorari. 

Affirmed. 

Mr. Charles J. Biddle, of Philadelphia, Pa., for petitioners. 

Mr. Bertram Bennett, of Philadelphia, Pa., for respondent. 

Mr. Justice Jackson delivered the opinion of the court. 

This case requires us to determine the application of the preference 
provisions of § 60, sub. a of the Bankruptcy Act as amended by the 
Chandler Act of June 22, 1938,3 to loans made on assignments of 
accounts receivable. 

The Quaker City Sheet Metal Company became embarrassed for want 
of working capital in 1938. Creditors representing a large percentage 
of claims later proved in bankruptcy agreed to subordinate their claims 
to those which might be incurred for new working capital. A creditor’s 


*52 Stat. 840, 869, 870, 11 U.S.C. § 96, sub. a, 11 U.S.C.A. § 96, sub. a, 
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committee took supervision of the business and in 1938 arranged, with 
the petitioner bank to advance from time to time money for payroll and 
other needs on concurrently made assignments of accounts receivable. 
At the time of bankruptcy the company was indebted to the bank for 
loans so made on contemporary assignments between January 19, 1940, 
and April 5, 1940. On April 12, 1940, petitioner Dearden made a loan 
on similar security. An involuntary petition in bankruptcy was filed 
against the company on April 18, 1940, followed by adjudication on 
May 7, 1940. When the assignments were made they were recorded on 
the company’s books, but neither petitioner had ever given notice of 
assignment to the debtors whose obligations had been taken as security. 
Because of this omission the trustee challenged their right to the benefits 
of their security. He was overruled by the referee and the District Court, 
but his position was sustained by the Circuit Court of Appeals for the 
Third Cireuit,? on an interpretation of § 60, sub. a which conflicts with 
an interpretation by the Cireuit Court of Appeals for the Fifth Cireuit.* 
Hence we granted certiorari.* 

Section 60, sub. a as amended and applicable reads: 

‘‘A preference is a transfer, as defined in this Act [title], of any of 
the property of a debtor to or for the benefit of a creditor for or on 
account of an antecedent debt, made or suffered by such debtor while 
insolvent and within four months before the filing by or against him 
of the petition in bankruptcy, . . . the effect of which transfer will be 
to enable such ereditor to obtain a greater percentage of his debt than 
some other creditor of the same class. For the purposes of subdivisions 
a and b of this section, a transfer shall be deemed to have been made at 
the time when it became so far perfected that no bona-fide purchaser 
from the debtor and no creditor could thereafter have acquired any 
rights in the property so transferred superior to the rights of the trans- 
feree therein, and, if such transfer is not so perfected prior to the filing 


of the petition in bankruptcy . . . it shall be deemed to have been made 
immediately before bankruptcy.”’ 


Section 1 (30) specifically provides that ‘‘transfer’’ includes an 
assignment.® 

The Circuit Court of Appeals has determined, and we accept its 
conclusion, that at all relevant times it was the law of Pennsylvania, 
where these transactions took place, that because of the failure of these 
assignees to give notice to the debtors whose obligations were taken, a 
subsequent good-faith assignee, giving such notice, would acquire a 
right superior to theirs.° It held that the assignments were preferences 

2129 F.2d 894, 

3 Adams v. City Bank & Trust Co., 5 Cir., 115 F.2d 453, 134 A.L.R. 1215. 

4317 US. —, 63 S.Ct. 161, 87 L.Ed. —. 

5 52 Stat. $40, 842, 11 U.S.C. § 1(30), 11 U.S.C.A. § 1(30). 

6 Phillips’s Estate (No. 3), 205 Pa. 515, 55 A. 213, 66 L.R.A. 760, 97 Am.St. 
Rep. 746; ef. Phillips’s Estate (No. 4), 205 Pa. 525, 55 A. 216, 97 Am.St.Rep. 750. 
Pennsylvania has since provided by statute that notice of the assignment on the 


assignor’s books will protect the assignee. Pa.Laws, 1941, No. 255, p. 606 (July 31, 
1941), 69 Purd. Stat.Ann. § 561. 
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under § 60, sub a and therefore, under the terms of § 60, sub. b,’ inopera- 
tive against the trustee. 

This is undoubtedly the effect of a literal reading of the Act. Its 
apparent command is to test the effectiveness of a transfer, as against 
the trustee, by the standards which applicable state law® would enforce 
against a good-faith purchaser. Only when such a purchaser is precluded 
from obtaining superior rights is the trustee so precluded. So long as 
the transaction is left open to possible intervening rights to such a pur- 
chaser, it is vulnerable to the intervening bankruptcy. By thus post- 
poning the effective time of the transfer, the debt, which is effective when 
actually made, will be made antecedent to the delayed effective date of 
the transfer and therefore will be made a preferential transfer in law, 
although in fact made concurrently with the advance of money. In this 
case the transfers, good between the parties, had never been perfected 
as against good-faith purchasers by notice to the debtors as the law 
required, and so the conclusion follows from this reading of the Act that 
the petitioners lose their security under the preference prohibition of 
§ 60, sub. b. 

Such a construction is capable of harsh results,® and it is said that 
it will seriously hamper the business of ‘‘non-notification financing,’’ of 
which the present case is an instance. This business is of large magnitude 
and it is said to be of particular benefit to small and struggling bor- 


rowers.!° Such consequences may, as petitioners argue, be serious, but 
we find nothing in Congressional policy which warrants taking this case 
out of the letter of the Act. 

The Committee of the House of Representatives which reported § 60, 


752 Stat, 840, 870, 11 U.S.C. § 96, sub. b, 11 U.S.C.A. 8 96, sub. b. 
63 S.Ct.—434. 


8 Questions of this sort arising in bankruptcy cases were solved by reference to . 
state law even before the decision of Erie Railroad Co. v. Tompkins, 304 U.S. 64, 
58 S.Ct. 817, 82 L.Ed. 1188, 114 A.L.R. 1487. Holt v. Crucible Steel Co., 224 U.S. 
262, 32 S.Ct. 414, 56 L.Ed. 756; Benedict v. Ratner, 268 U.S. 353, 45 S.Ct. 566, 69 
L.Ed. 991. The decision in Salem Trust Co. v. Manufacturers’ Finance Co., 264 U.S. 
182, 44 S.Ct. 266, 68 L.Ed. 628, 31 A.L.R. 867, that, as a matter of “general law,” 
absence of notice to the debtor of the assignment of ‘his account did not open the 
door to a subsequent assignee to obtain superior rights, was not rendered in a bank- 
ruptey case, and is in any event inapplicable since the decision of the Tompkins 
case. 

9 Whether the petitioners have any rights under the agreement of some of the 
creditors to subordinate their claims to those which might be incurred for new work- 
ing capital is a question which has neither been raised by the parties nor considered 
by the Court. 


10 Petitioners cite and rely upon Saulnier and Jacoby, Accounts Receivable Finan- 
cing (National Bureau of Economic Research, 1943), for an estimate that in 1941 
commercial finance companies advanced $536,000,000 on this basis; and commercial 
banks, $952,000,000. Of the borrowers, it was estimated that 63% had total (not 
net) assets of less than $200,000; and 31%, less than $50,000. Their borrowing was 
estimated, however, to amount to less than 19% of the total. Id. at 17, 32, 64. 

: “Factoring,” a system involving notice to the trade debtors, and confined prin- 
“_ to the textile industry, amounted in 1941 to $1,150,000,000. Id. at 3, 17, 58 
et seq. 
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sub. a as quoted above was fully aware of the vicissitudes of its predeces- 
sors.'t_ These are recited in detail elsewhere, and need not be repeated 
here beyond a general statement that for thirty-five years Congress has 
consistently reached out to strike down secret transfers, and the courts 
have with equal consistency found its efforts faulty or insufficient to 
that end.’* Against such a background § 60, sub. a was drawn and 
reported to Congress with this explanation of its purpose and effect: 
‘“The new test is more comprehensive and accords with the contemplated 
purpose of striking down secret liens. It is provided that the transfer 
shall be deemed to have been made when it has become so far perfected 
that neither a ‘bona-fide purchaser nor creditor could thereafter have 
acquired rights superior to those of the transferee. As thus drafted, it 
includes a failure to record and any other ground which could be asserted 
by a bona-fide purchaser or a creditor of the transferor, as against the 
transferee. A provision also has been added which makes the test effective 
even though the transfer may never have actually become perfected.’’* 

Whatever advantages may inhere in non-notification financing which 
might have made Congress reluctant to jeopardize it, the system also 
has characteristics which make it impossible for us to conclude that it is 
to be distinguished from the secret liens Congress was admittedly trying 
to reach. 


Receivables often are assigned only when credit in a similar amount 
is not available through other channels.‘* Interest and other charges 


11 See statement of Professor McLaughlin, Hearings, Revision of the Bankruptcy 
Act, House Judiciary Committee, 75th Cong., 1st Sess., pp. 122-125. He stated 
Thompson v. Fairbanks, 196 U.S. 516, 25 S.Ct. 306, 49 L.Ed. 577, as applying a rule 
of state law that a mortgagee by taking possession of the mortgaged property at a 
time subsequent to the execution of the mortgage thereby validated it as of the time 
of execution. He said that § 60, sub. a would prevent such validation by relation 
back. Similar disapproving reference was made to Bailey v. Baker Ice Machine 
Co., 239 U.S. 268, 36 S.Ct. 50, 60 L.Ed. 275; Carey v. Donohue, 240 U.S, 430, 36 
S.Ct. 386, 60 L.Ed. 726, L.R.A.1917A, 295; and Martin v. Commercial National 
Bank, 245 U.S. 513, 38 S.Ct. 176, 62 L.Ed. 441, with the explanation that “You are 
going to have taken away some advantages that some people have enjoyed, and cer- 
tain practices are going to be altered to some extent. But you have that every time 
you pass any kind of a commercial law.” 


12 See cases cited in the note above; Hirschfeld v. Nogle, D.C., 5 F.Supp. 234; - 
3 Collier on Bankruptey (14th Ed.) §§ 60.05, 60.37. The history and meaning of 
the present § 60(a) are discussed in 3 Collier, op. cit. supra, § 60.48; 2 Glenn, 
Fraudulent Oonveyances and Preferences (1940) § 534; Hanna, Some Unsolved 
Problems under Section 60A of the Bankruptey Act, 43 Columbia Law Review 58; 
McLaughlin, Aspects of the Chandler Bill to Amend the Bankruptey Act, 4 Uni- 
versity of Chicago Law Review 369; Neuhoff, Assignment of Accounts Receivable as 
Affected by the Chandler Act, 34 Illinois Law Review 538; Mulder, Ambiguities in 
the Chandler Act, 89 University of Pennsylvania Law Review 10; Hamilton, The 
Effect of Seciion Sixty of the Bankruptey Act upon Assignments of Accounts 
Receivable, 26 Virginia Law Review 168. 


13H, R. Rep. No. 1409, 75th Cong., 1st Sess., p. 30. 
“Saulnier and Jacoby, op. cit. supra, note 10, pp. 6, 21 et seq., 61 et seq. 
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are high,’ and an assignment often is correctly understood as a symptom 
of financial distress.‘ The borrower does not wish his customers to 
learn of his borrowing arrangement for the reason, among others, that 
customers, particularly in placing orders for future delivery, prefer to 
rely on solvent suppliers. And often the borrower desires to conceal 
the fact that he is being financed by this method lest knowledge lead to a 
withdrawal of further credit or refusal of new credit.17 The borrower 
and the lender on assigned accounts receivable thus have a mutual 
interest in not making the transaction known. So long as tie transac- 
tion may remain a secret, it is not apt to become known to the trade. 
When the transaction is communicated to the trade debtors it is known 
where there is less motive to keep in under cover. Commercial and 
trade reporting agencies are diligent to obtain credit information of this 
character. Its dissemination may often have adverse effects upon both 
the borrower and the lender, but they are not the only interested parties. 
Secrecy has the effect of inducing others to go along with the borrower 
in ignorance where they would not do so if informed. 

It is said that assignments such as are involved in this case could not 
have been within the contemplation of the Act since its application will 
have but little effect in remedying whatever secrecy attends them. It is 
true that notice to the debtors sufficient to satisfy the requirements of 
applicable state law might never have been communicated to the creditors, 
and that many states do not require notice to the debtor to foreclose 
possible superior rights of subsequent assignees.!® So also is it true that 
conflicts and confusion may result where the transaction or location 
of the parties is of such a nature that doubt arises as to which of different 
state laws is applicable. But the fact that the remedy may fall short 
in these respects does not justify denying it all effect. 


15 Effective rates are estimated to range from approximately 9% per annum on 
money in use for the best borrowers to 20% per annum for those whose accounts 
present the financing company with the heaviest operating costs and whose receiv- 
ables are of a quality to command only a relatively low percentage advance. Id. at 86, 
131 et seq. 

16Td. at 22, 99. 

17 “Another reason for the use of the non-notification procedure, although less 
important than other motives andi less relevant at present than formerly, seems to 

“have been the desire on the part of the concern being financed to keep the fact of 
its use of this source of funds from becoming known to its creditors. Presumably 
these creditors would be less likely to grant the concern further credit on the ground 
that resort to accounts receivable financing reflected an unsatisfactory financial 
position and impaired their own security. It seems likely that this attitude to- 
ward non-notification financing may be traced to a mixture of simple prejudice 
and genuine experience with cases where creditors’ meetings disclosed for the first 
time that the bankrupt. had secretly assigned his most liquid assets and made un- 
productive use of the funds so acquired. Genuine experience must have been the 
more important basis of the two for it is unlikely that an attitude and prejudice: 
so deeply embedded could be founded entirely on misinformation and irrational 
judgment.” Id. at 22, 

Neg 2 Williston, Contracts (Rev. Ed.) § 435, and Hamilton, loe cit. supra, 
note 12. 
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That the assignments in this case were made with the knowledge and 
acquiescence of many creditors does not cure the failure to meet the 
requirements of notice laid down by the applicable state law. Neither 
the words nor the policy of § 60 (a) afford any warrant for creating 
exceptions to fit isolated hard cases. 


GUARANTY OF PAYMENT OF NOTE AND ANY 
RENEWALS OF NOTE AT MATURITY 


Cooling v. Springer, Superior Court of Delaware, 30 Atl. Rep. (2d) 466 


A contract of guaranty of payment of a note at maturity and of 
any and all renewals or extensions of said note is a continuing guar- 
anty applicable to all such renewals and extensions made before 
maturity of each renewal or extension and the guaranty remains 
unrevoked. 


Decedent Springer and four others in consideration of the pur- 
chase or discount by a bank of a corporate note of $30,000, guaran- 
teed in writing the payment of the note at maturity three months 
later and also guaranteed payment of any extensions or renewals 
of the note. Prior to the due date of the corporate note, a renewal 
note was executed and thereafter there were a succession of payments 
made on principal and renewal notes executed before any current 
renewal ‘became due, until the last renewal note was given. Three 
years after the last note became due, the plaintiffs, the legal repre- 
sentatives of the other four guarantors, paid the balance of $11,763.21 
and interest of $84.87 due on said note. The plaintiffs thereupon 
sought contribution from the defendants and upon defendants’ 
refusal brought this action. The defendants contended that the 
bank’s cause of action on the guaranty contract executed contem- 
poraneously with the original note accrued at the maturity of the 
note, so that the plaintiffs could have pleaded the three year Statute 
of Limitations to any suit by the bank to enforce its demand for pay- 
ment on balance due on the last renewal note. Therefore the defend- 
ants contended that the plaintiffs were not entitled to contribution 
from the defendants if the plaintiffs could have pleaded successfully 
the Statute of Limitations to any action by the bank on the guaranty 
contract. 

It was held that the guarantors intended to expressly confine their 
guaranty to the single transaction of the original note for $30,000 and 
to that extent the guaranty was limited. It was also held that the 
guarantors anticipated that the original note might be renewed and 
expressly guaranteed the payment of each renewal at the time such 
renewals became due and payable and to this extent the guaranty was 
a continuing guaranty so long as the renewals continued and the 
guaranty remained unrevoked. The renewals were regularly made 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §617. 
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and there was no time when any renewal was in default as a matter 
of time and the guaranty was never revoked. The guarantors waived 
in advance any defense arising from a renewal or extension. The 
plaintiffs, when called upon to pay the balance due on the last note, 
could not have successfully pleaded the Statute of Limitations. The 
three year Statute of Limitations did not begin to run in favor of 
the guarantors on the date of maturity of the original note, in view 
of the fact that subsequent renewals of the original note were regu- 
larly made and no note had reached maturity without renewal and 
no amount was due and demandable until the last renewal was pay- 
able. The renewals of the original note postponed between the parties 
thereto the right of action and commencement of the running of the 
Statute of Limitations until the expiration of the period for which 
the renewal was granted. 


Action by Samuel Cooling and another, surviving executors of the 
last will and testament of Severson B. Cooling, deceased, and others 
against Harold L. Springer and another, executors of the last will and 
testament of Willard Springer, deceased, seeking contribution on account 
of payments on a guaranty. On demurrer to declaration. 

Demurrer overruled. 

Hering, Morris, James & Hitchens and Henry W. Bryan, all of 
Wilmington, for plaintiffs. 

Logan & Duffy and H. Newton White, Jr., all of Wilmington, for 
defendants. 

Superior Court, New Castle County, No. 19 September T. 1941. 


Demurrer to Declaration 


This is an action by the personal representatives of four joint and 
several guarantors against the representatives of the fifth guarantor, 
seeking contribution. 

The facts, as disclosed by the Declaration and Exhibits, are that on 
January 17, 1928, Severson B. Cooling, Charles B. Evans, John M, Men- 
dinhall, Willard Springer and A. Victor Hughes executed a written 
agreement directed to Union National Bank, in the following form: 


“To: 
‘‘Union National Bank, 
‘Wilmington, Delaware. 
**Gentlemen : 

‘‘In consideration of your purchasing or discounting the note of 
E. M. Records & Company, Incorporated, bearing date the 17th day of 
January, A. D, 1928 for the payment of the sum of Thirty Thousand 
Dollars, three months from the date thereof, we Severson B. Cooling, 
John M. Mendinhall, Willard Springer, A. Victor Hughes and Charles B. 
Evans, and each of us, jointly and severally, hereby guarantee the 
payment of the said note at maturity, or, if the same shall be extended or 
renewed, we, and each of us likewise, jointly and severally, guarantee 
the payment of any such extension or renewals thereof, at the time when 
the same shall become due and payable, and we, and each of us, do hereby 
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waive notice of the purchase or discount of the said note, or the accept- 
ance of this guaranty, and likewise, we, and each of us waive any notice 
of any extensions or renewals of said note, and we, and each of us, 
likewise waive notice of demand on the maker and refusal or payment 
thereof, and without such notice, we, and each of us, jointly and severally, 
hereby guarantee and make ourselves responsible for the payment of the 
said note, and any and all renewals or extensions thereof. 


““Severson B. Cooling 
““C. B. Evans 

‘*Jno. M. Mendinhall 
‘*Willard Springer 
‘A Victor Hughes’’ 


It is then alleged that the original note of E. M. Records & Co., of 
January 17, 1928, was by its terms due on April 17, 1928, and that before 
maturity a renewal note was executed, due July 17, 1928, and that there- 
after payments on principal were made and renewal notes regularly 
executed before any current renewal note became overdue, until the 
last note was given, dated April 20, 1937, and due July 20, 1937; that 
on March 28, 1940, the plaintiffs were called upon to pay, and did pay 
the balance on said note, amounting to $11,763.21, and interest of $84.47; 
that the plaintiffs thereupon called upon the defendants for contribution, 
and upon refusal, this suit was brought. 

The defendants have demurred to the declaration. They do not 


contend that the Statute of Limitations, as such, is presented by the 
demurrer as a bar to the present action, but contend that the Statute 
of Limitations was available to the plaintiff as a complete defense when 
they were called upon for the payment of the balance of the note in 
1940. From this they contend that the payment was not under com- 
pulsion and that no action for contribution ever arose. 

As succinetly stated by the defendants, the questions are: 


‘*(1) Did Not the Bank’s Cause of Action on the Contract of Guar- 
anty, Executed Contemporaneously with the Three-Months’ Note of 
E. M. Records & Company, Incorporated, on January 17, 1928, Accrue 
at the Maturity of the Note, to-wit, April 17, 1928, so that Plaintiffs 
Could Have Pleaded Successfully the Three-Year Statute of Limitations 
to any Suit by the Bank to Enforce Its Demand for Payment on March 
28, 1940?”’ 


**(2) Are the Plaintiffs Entitled to Contribution from Defendants 
If the Plaintiffs Could have Pleaded Successfully the Statute of Limita- 
tions to any Suit by the Bank on the Contract of Guaranty ?”’ 


RODNEY, J.— delivering the opinion of the Court. 

The first step in ascertaining the liability of a guarantor is to deter- 
mine the nature and meaning of the contract under which such liability 
is asserted. In the present case the first question to be determined is, 
we think, whether the guaranty, admittedly present, be limited or con- 
tinuing in character, or if these terms are not apt and appropriate, then 
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to determine the time that such guaranty was by agreement of the 
parties to remain and exist. 

Courts have differed as to whether, on the one hand, the contract 
should be strictly construed in favor of the guarantor, because the liabil- 
ity of the guarantor ought not to be unduly increased beyond the 
precise terms of his engagement, and, on the other, so as to be strictly 
construed against the guarantor because the language used represents 
the language selected ‘by the guarantor, and that the guaranty will only 
be limited as the guarantor has expressly seen fit so to do. 

See cases collected in National Exchange Bank v. Gay, 57 Conn. 224, 
17 A. 555, 4 L. R. A. 343; Newcomb v. Kloeblen, 77 N. J. L. 971, 74 A. 
511, 39 L. R. A., N. 8., 726; First Nat. Bank v. Waddell, 74 Ark. 241, 
85 S. W. 417, 4 Ann, Cas. 822; Ann. Cas, 1918E, 616. 

The true rule, when applicable, is that a guaranty contract, like all 
other contracts, should be determined by the basic consideration that 
the intent of the parties must prevail. Where this intent is reasonably 
clear, there is no room for construction. 

A limited guaranty is ordinarily one restricted in its application to 
a single transaction. The defendants assert that such is the guaranty 
here considered. 

A continuing guaranty, as generally defined, is one which is not 
limited to a single transaction, but which contemplates a future course 
of dealing, covering a series of transactions, and generally for an 
indefinite time. The plaintiffs assert that such is the nature of the 
present contract. 

A well defined branch of continuing guaranty is found where the 
guaranty contains a limitation as to the amount for which the guarantor 
will be bound, but is without any limitation as to the time of perform- 
ance of the guaranty. 14 A & E, 2d Ed., 1140; 28 C. J. 960; Interstate 
Trust & Banking Co. v. Sabatier, 189 La, 199, 179 So. 80; Commercial 
National Bank v. Richardson, 163 La. 933, 113 So. 152. 

Because both parties assert that the present instrument of guaranty 
plainly shows the intent of the parties, so the instrument, as it appears 
in the statement of fact, must be critically examined. It is quite appar- 
ent that the instrument rather plainly expresses an agreement as to, at 
least, seven particulars to which we have placed arbitrary numbers. 

1. The guarantors guarantee the payment of the particular note at 
maturity. 

2. If the note be extended or renewed they guarantee the payment 
of such extensions or renewals at the time when such renewals shall 
become due and payable. 

3. They waive notice of the purchase and discount of the note. 

4. They waive notice of the acceptance of the guaranty. 

5. They waive notice of any extensions or renewals of the note. 

6. They waive notice of demand on the maker and refusal or [of] 
payment thereof. 
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7. They guarantee and make themselves responsible for the payment 
of the note, and any and all renewals or extensions thereof. 

The defendants contend that the language concerning extensions and 
renewals was included ‘‘solely to avoid the operation of the familiar 
rule that a guarantor is discharged if there is an extension or renewal 
without his consent.’’ The cited rule is applicable to various situations 
and, as applied to an indorser, is as old in this State as McDowell v. 
President, ete., of Bank of Wilmington & Brandywine, 1 Del. 369, 1 Har. 
369. The rule. however, would seem either to presuppose a limited guar- 
anty, or that the extensions or renewals would exceed in amount or time 
the stipulations of a continuing guaranty. In 9 Br. Rul. Cas. 979, it is 
stated : 


‘‘It appears well settled that a continuing guaranty or surety is not 
discharged by the execution of renewal notes without his consent where 
such renewal notes are within the amount guaranteed and are not made 
payable beyond the time contemplated by the contract of the guarantor 
or surety.’ 


Just as any indorser may, in advance, waive any defense arising, 
under the rule, from a renewal or extension, so can a guarantor. This 
the guarantors in the present case have done by guaranty No. 5, as above 
set out, and by this guaranty the rule, suggested by the defendants, 
has been fully met. If the purpose of the inclusion of reference to 
renewals or extensions is fully met by the language of guaranty No. 5, 
there still remain other guaranties which must be considered. Not only 
by guaranty No. 5 have the guarantors expressly waived notice of 
renewals, but by Guaranties Nos. 2 and 7 they have expressly guaranteed 
the payment of each and every renewal at the times that they shall 
severally become due and payable. 

We appreciate the fact that much of the difficulty in the present case 
would seem to arise from the apparent necessity of using phraseology 
to which most Courts have accorded a constricted meaning. So the words 
‘‘eontinuing guaranty’’ with most Courts and writers have been given 
a meaning referring solely to a number of credits or transactions which 
are the subject of the guaranty, and the term ‘‘limited guaranty’’ is 
adopted when but a single transaction is involved. To us it seems that a 
‘‘eontinuing guaranty,’’ if it means a guaranty that is to continue beyond 
the normal existence of the single transaction, may, if the parties plainly 
so indicate, refer to the continuing period of the guaranty, even though 
such continuing period has original reference to a single promissory 
note. Upon principle there would seem to ‘be no difference between a 
guaranty ‘‘of all sums advanced to E. M. Records & Co., up to the 
amount of $30,000, and to be evidenced by promissory notes therefor or 
renewals thereof’’ and a guaranty of one promissory note for $30,000, 
‘‘and any and all renewals thereof expressly guaranteeing the payment 
of each renewal.’’ 





390 THE BANKING LAW JOURNAL 


The first would contemplate a number of notes or transactions, and 
would generally be termed a continuing guaranty; the second would 
contemplate but one original transaction kept alive and continued by 
agreed renewals, each of which was expressly guaranteed. In both the 
maximum amount of $30,000 is the thing guaranteed, and the continuing 
nature of the guaranty until this debt or amount be paid is the express 
agreement of the parties. 

To us it is plainly apparent that the guarantors intended to expressly 
confine their guaranty to the single transaction of the E. M. Records note 
for $30,000, originally dated January 17, 1928, and to that extent the 
guaranty was limited. It is equally apparent that they anticipated that 
the note might be renewed, and expressly guaranteed the payment of 
each renewal at the time such renewals would become due and payable. 
To that extent the guaranty was a continuing guaranty so long as the 
renewals continued and the guaranty remained unrevoked. The renewals 
were regularly made, and there was no time when any renewal was in 
‘default as a matter of time, and the guaranty was never revoked. 

There is some conflict among the authorities as to whether an anticipa- 
tory assent to the « xtension of time of payment permits of one extension 
only, or more than one. See 8 Am. Jur. 456, and cases collected in 
94 A. L. R. 1449; 117 A. L. R. 970. This conflict is largely because of 
the varying language of the instruments. Language could scarcely be 
plainer than that employed in the present guaranty. It was that the 
guarantors made themselves responsible for ‘‘any and all’’ renewals or 
extensions of the note. This we think makes the anticipatory assent 
apply to all such renewals as are properly had. 

There is also some conflict as to the effect of the giving of a renewal 
note, viz., as to whether such renewal operates as a discharge of the former 
note, or whether such renewal operates merely as an extension of the 
time of payment. All authorities seem to agree that this is a matter 
of intent of the parties. See cases collected in First Nat. Bank v. Yowell, 
155 Tenn. 430, 294 S. W. 1101, 52 A. L. R. 1416; State Bank v. Mutual 
Tel. Co., 123 Minn. 314, 143 N. W. 912, Ann. Cas. 1915A, 1084. In the 
present case this question does not assume great importance. If the 
renewal notes were in discharge of the prior notes, and thus became the 
primary obligations, then the guarantors have waived notice of the 
giving of said renewals, and have expressly recognized such renewals 
and specifically guaranteed their payment; if the renewal notes operated 
only as an extension of the time of payment, then their effect was merely 
to re-establish the particular contract for another period of time, and 
postponed the maturity of the note until the expiration of the time 
covered by the renewal. 

The principal argument of the defendants is based upon the supposi- 
tion that because the guarantors guaranteed the payment of the note 
dated January 17, 1928, at its maturity, that such obligation was to 
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pay the note at all events on April 17, 1928, its original maturity date, 
and that the bank could have required payment on April 18, 1928, or at 
any time subsequent thereto, and that therefore the Statute of Limita- 
tions began to run in favor of the guarantors on April 18, 1928. 

We doubt that such supposition is justified. Payment of the note at 
maturity was, of course, one of the guaranties of the defendants. Matur- 
ity means the time which the note ‘became due and demandable, or the 
time when an action could be maintained thereon to enforce payment, 
Ardmore State Bank v. Lee, 61 Okl. 169, 159 P. 903, 905. See, also, 
Gilbert v. Sprague, 88 Ill. App. 508. 

In the present case before the original note became due and demand- 
able, the bank, with the express antecedent consent of the guarantors, 
had extended its maturity and such was the effect of each renewal. 
Every renewal having been regularly made, and no note having reached 
maturity without renewal, no amount was due and demandable until 
after the last renewal was payable on July 20, 1937. In Burrell v. 
Robert Marsh & Co., 138 Cal. App. 101, 31 P. 2d 823, the reverse of the 
present matter was considered. There under a guaranty of payment of 
notes ‘‘at maturity’’ suit on the guaranty was held not premature when 
brought after payment of the notes had been regularly accelerated. 

Renewal of a bill or note, or extension of the time of payment post- 
pones, between the parties, the right of action and the commencement 
of the running of the limitation until the expiration of the period for 
which the extension is granted. 

The defendants, however, contend that regardless of the effect of 
the extension as against the maker of the note, yet the guaranty is to 
be considered as single and limited in character, and as subject to a 
limitation of time beginning at the original maturity of the original note. 

In 2 Wood on Limitations, 4th Ed., § 146, it is said: 


‘Where the guaranty is absolute the liability of the guarantor to 
suit arises and is fixed at the same moment that an action accrues against 
the principal debtor or, if a later period is, in terms, fixed upon, then 
upon the arrival of the time named therein.”’ 


In Darby & Bosanquet on Statute of Limitations, § 33, it is said that 


‘*As between creditor and surety the Statute of Limitations runs in 
favor of the surety as soon as he becomes liable to make a payment to 
the creditor.’ 


And in Pingrey on Suretyship, § 371, it is said: 


‘‘The Statute of Limitations begins to run in favor of a guarantor 
from the time he is liable to suit... .’’ 


See also Stearne on the Law of Suretyship, p. 228. 
It would seem to us that in the present case the written guaranty in 
the most express terms has not only authorized extensions or renewals, 
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but has expressly guaranteed the payment of such extensions or renewals 
‘‘at the time when they shall become due and payable.’’ These pro- 
visions are as binding on the guarantors as the guaranty of the original 
debt or note itself. It is difficult to imagine how the guarantors could 
have selected more apt or appropriate language which would more 
effectually cover the facts of the present case. 

The defendants have cited certain authorities as bearing out their 
contention, and these cases must be briefly considered. Conway Sav. 
Bank v. Dow, 69 N. H. 228, 39 A. 975; Newell v. Clark, 73 N. H. 289, 
61 A 555; Bash v. Bash, 123 Neb. 865, 244 N. W. 788; Mutual Life Ins. 
Co. v. United States Hotel Co., 82 Mise. 632, 144 N. Y. S. 476; Baird v. 
Foss Inv. Co., 58 N. D. 345, 226 N. W. 523. 

Conway Sav. Bank v. Dow is clearly distinguishable. There the 
guaranty was for one single demand note with no provision as to 
renewals, and no guaranty of such renewals. Newell v. Clark is equally 
without application. A demand note was there involved, and it was 
held that liability of the guarantor ceased after the Statute of Limita- 
tions had barred action against the debtor. In neither of the above cases 
were renewal notes involved, nor any waiver of notice of renewals or 
extensions. 

In Bash v. Bash there was no waiver of renewal, and the first 
renewal was not had until six months after the original note had matured, 
and a later renewal was after an interval of two years. 

In Mutual Life Ins, Co. v. United States Hotel Co. supra, the bond 
of indemnity had covered extensions and renewals. The original and 
guaranteed obligation had been due September 1, 1880. No renewal 
or extension was entered until November 23, 1908, and suit was brought 
in 1912. It was held that since no renewal had happened for 28 years, 
and after Statute of Limitations had run, that there was no liability on 
the guaranty. 

The remaining case of Baird v. Foss Inv. Co., 58 N. D. 345, 226 N. W. 
523, cannot be so readily distinguished, and the substance of its holding 
must be more critically examined. There the guarantor, on March 16, 
1918, guaranteed ‘‘the payment of the within note at maturity or at 
any time thereafter or any renewal of the same . . . and consent that 
the time of the payment of this note may be extended from time to time 
without affecting my liability thereon.’’ 

Suit was brought in November, 1926, and renewals were shown down 
to a period within the Statute of Limitations. The Court held that ‘‘the 
promise to guarantee a renewal of the same obligation is meant to define 
the liability with respect to that obligation rather than to create an 
added or new liability in the future. The guarantor agrees to be held 
liable for the particular debt whether evidenced by the original note or 
by a renewal. Regardless of the number of times the debt is renewed, 
the cause of action is essentially single and is upon the original guar- 
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anty, and it must be brought within the period of limitation prescribed 
for such a cause.”’ 

The Court in the cited case strongly relied upon the Mutual Life Ins. 
Co. case in 144 N, Y. 8. 476, but that case we think is clearly distinguish- 
able. It is difficult to fully understand the North Dakota case. If the 
guarantor expressly agreed to renewals and guaranteed their payment, 
and renewals were regularly made, then it is difficult to reconcile the 
statement of the Court that ‘‘the guarantor agrees to be held liable for 
the particular debt whether evidenced by the original note or by a 
renewal,’’ and at the same time made the Statute of Limitations com- 
mence at the due date of the original note. In such case the guaranty 
of the renewals meant nothing. If the guarantor did not expressly 
guarantee the renewals, or if the renewals were not regularly made 
before maturity, then the case has no application to the present situation. 

Believing that those guarantors who paid the demand at the bank 
could not have successfully pleaded the Statute of Limitations as to the 
claim against them, we must overrule the demurrer. The guaranty in 
the present case is continuing in character whether or not it be a ‘‘con- 
tinuing guaranty’’ within the formalized meaning usually ascribed to 
that term. 

The foregoing conclusion, of course, makes the consideration of the 
second question unnecessary, 


TRUSTEE CANNOT RETAIN INCOME PAY- 
MENTS OF BENEFICIARY FOR RE- 
PAYMENT OF BENEFICIARY’S 
OBLIGATION TO ESTATE 


In re Chamberlin’s Estate, Court of Appeals of New York, 289 N. Y. 
Supp. 456 


Decedent made two loans to her son for sums aggregating $6,000 
and at her death held the son’s promissory notes for that amount. 
During her lifetime decedent stated in the presence of her son to 
others that she did not want her son to pay the notes executed by him 
to her. The notes were placed by the decedent in her safe with a 
memorandum to her attorneys with instructions to destroy the notes 
before anything was done toward settling her estate. Petitioner 
bank, executor and trustee of will included in its petition for settle- 
ment of its intermediate account and in its accounts the son’s notes 
as assets of the estate and asked that it be authorized and directed 
to retain the income and principal payments due the son as beneficiary 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §499. 
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under decedent’s will, until such time as the total of such retained 
income and principal payments equalled the indebtedness of the son 
on the notes. The son filed objections to the petition of the executor 
and trustee. 


It was held that evidence of decedent’s acts and statements with 
reference to the disposition of the notes was insufficient to show a 
release of indebtedness or a gift of the notes to the son. The notes 
were executed after the decedent made her will. It was further held 
that the executor and trustee could not satisfy the indebtedness of 
the son as beneficiary out of the principal of the trust fund because 
the son had no title to the principal. The executor also was precluded 
from retaining the fixed monthly sum payable to son as income to 
repay the son’s indebtedness on the notes inasmuch as it was a spend- 
thrift trust. 


Proceeding in the matter of the judicial settlement of the intermediate 
account of the First Trust & Deposit Company, as executor under the 
will of Georgia E. Chamberlin, deceased. From an order of the Appel- 
late Division of the Supreme Court, 264 App. Div. 940, 36 N. Y. 8. 2d 209, 
entered July 1, 1942, which affirmed a decree of the Onondaga County 
Surrogate’s Court (Sadler, J.) settling an intermediate account of the 
First Trust & Deposit Company, as executor of Georgia E. Chamberlin, 
deceased, Harold O. Chamberlin, opposed by G. Everett. DeMore, special 
guardian for Richard C. Corless, and others, infants, appeals. 

Order of Appellate Division and decree of Surrogate’s Court modified 
and, as modified, affirmed. 

Matteo Milazzo, of Syracuse, for appellant. 

David A. Fraser, of Syracuse, for respondent. 

G. Everett DeMore, of Syracuse, special guardian, respondent. 


LEHMAN, C. J.—The testatrix left her surviving a daughter and a 
son. She provided in the fifth paragraph of her will that her residuary 
estate should be divided into two parts ‘‘one of which parts shall exceed 
the other by the sum of Five Thousand ($5,000.00) Dollars.’’ The larger 
of such parts the testatrix bequeathed to her daughter. The smaller of 
such parts the testatrix bequeathed to the executor and trustee named 
in her will in trust ‘‘To receive, hold, manage, invest and reinvest the 
same, and to collect, recover, and receive the interest, income, and profits 
therefrom, and after deducting taxes, commissions, and all lawful 
charges, to pay over the net income in monthly installments to my son, 
Harold O. Chamberlin, for and during his natural life. Upon the exhaus- 
tion of the principal of the trust created under the residuary clause of 
my late husband’s will for the use of the said Harold O. Chamberlin, I 
direct that my Trustee thereafter pay over in monthly installments to 
my son, Harold O. Chamberlin, such amount of the principal of this 
trust as together with the income from the trust will equal the sum of 
Eighty ($80.00) Dollars per month. I authorize and empower my 
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Trustee in its sole discretion to pay over to my said son from time to time 
such portions of the principal as may be necessary and proper, having 
regard for any and all other sources of income of my said son, to pay 
expenses due to emergencies such as illness, operations, hospital, nursing, 
doctor bills, and the like on the part of my said son.’’ The testatrix 
bequeathed the principal of the trust fund remaining at the death of the 
life beneficiary to his son, if living. 

After the will was executed the testatrix made two loans to her son 
for sums aggregating six thousand dollars, and at her death held his 
promissory notes for that amount. First Trust & Deposit Company of 
Syracuse, named in the will as executor and trustee, has included in its 
petition for the settlement of its intermediate account and in its account 
the said notes as assets of the estate and has asked that it be authorized 
and directed ‘‘to retain the income and principal payments otherwise 
due to the said Harold O. Chamberlin, beneficiary, under Article Fifth 
of the Will, until such time as the total of such retamed income and 
principal payments, with interest earned thereon, equals the indebted- 
ness of the beneficiary with interest as specified in the two notes 
aforesaid.’’ 

At the hearing of objections filed by Harold O. Chamberlin, the 
objectant showed by evidence which was not contradicted that the 
testatrix in the presence of her son, the objectant, stated to others 
that ‘‘she didn’t want Harold to pay the notes’’; and that she 
signed and placed in her safe a memorandum addressed to Fraser 
Brothers, her attorneys who now appear as attorneys for the execu- 
tor, stating: ‘‘Kindly destroy notes signed by Harold O. Chamberlin, 
which are heid by you, before anything is done towards settling 
my estate.’’ The attorneys for the executor objected to the intro- 
duction of this evidence and moved to strike it out on the ground 
that it is ‘‘irrelevant, merely testimony as to the declarations of 
the decedent in her lifetime and without foundation to show any gift 
or testamentary act on the part of the testatrix.”? The motion was 
denied. The executor then moved to dismiss the objections and when 
the Surrogate reserved decision on that motion, stated: ‘‘The executor 
will stand on its motion to dismiss the objections and will not submit 
any proof.’’ Thereafter the Surrogate dismissed the objections and 
a decree was entered which adjudged that the promissory notes are valid 
and enforceable, and directed the executor and trustee ‘‘to retain the 
income and principal payments otherwise due to Harold O. Chamberlin 

. until such retained amounts equal the indebtedness on said notes.”’ 

The notes executed by the objectant are valid instruments. They 
were executed after the will was made, and by no possible construction 
of the will can we read into the will an intention to forgive any indebted- 
ness of: the legatee not in existence when the will was executed, and so 
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far as appears, not in the contemplation of the testatrix at that time 
‘The matter to be determined in the construction of a will is, what did 
the testator intend at the time of its execution? ... Clearly, circumstances 
occurring long after the execution of a will could not have been within 
the contemplation of the testator, and could therefore throw no light 
upon the meaning of language which he then used.’’ Morris v. Sickly, 
133 N. Y. 456, 459, 31 N. E. 332, 333. It seems plain to us, too, that the 
evidence fails to establish a valid release by the testatrix of the indebted- 
ness or a gift to the debtor. McCarthy v. Pieret, 281 N. Y. 407, 24 N. E. 
2d 102. The executor may, we assume, bring an action against the debtor 
to recover the debt; but he cannot satisfy the indebtedness of the life 
beneficiary out of the principal of the trust fund, for the debtor has no 
title to the principal. The question remains whether the trustee may be 
directed to retain the payments which will be due to the debtor during 
his lifetime. 


Whether the trustee may retain payments which will become due to 
the debtor during his lifetime depends upon whether the testatrix 
manifested in her will an intention to provide a minimum amount which 
should be paid each year to her son even though he might be indebted 
to her estate. The applicable rule has been stated as follows: ‘‘ Where 
a testator leaves his estate in trust to several beneficiaries one of whom 
is indebted to the testator, the interest of that beneficiary is subject to 


a charge for the amount of his indebtedness unless the testator manifested 
an intention that his interest should not be subject to such a charge... . 
When by the terms of the trust or by statute it is provided that the 
interest of a beneficiary shall not be assigned by him or reached by his 
creditors, in other words where the trust is a spendthrift trust, the infer- 
ence is that the testator intended that the beneficiary should enjoy the 
whole interest given him under the trust, and that the amount of his 
indebtedness to the testator should not be charged upon his interest.’’ 
2 Scott on Trusts, 1436. Cf, Restatement of the Law of Trusts, § 251. 
Here the testatrix has created a spendthrift trust for her son, 
Harold O. Chamberlin, but with the proviso that upon the happening of 
the contingency, viz., the exhaustion of another trust fund created for 
the benefit of her son by his father, the beneficiary should become entitled 
to a fixed sum per month. There is no doubt that until the contingency 
occurred the trust was a spendthrift trust; and the interest of the bene- 
ficiary was not ‘‘transferable nor subject to commutation or incumbrance 
nor to legal process. ...’’ The courts below have assumed that until 
then the trustee could not retain the income of the spendthrift trust. 
The contingency has, however, occurred; the beneficiary is now entitled 
to a fixed annual sum or annuity payable out of principal and the courts 
below have held that the ‘‘annuity payments’’ due to the beneficiary are 
transferable and subject to legal process and for that reason may be 
retained by the trustee till the annuitant’s indebtedness is paid. 
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We assume that the testatrix provided that upon the happening of 
the contingency specified in the will the life beneficiary should 
become entitled to an annuity and that such annuity is transferable 
and subject to execution. Wells v. Squires, 117 App. Div. 502, 
102 N. Y. S. 597, affirmed on opinion below, 191 N. Y. 529, 84 
N. E. 1122; Matter of Trumble’s Estate, 199 N. Y. 454, 92 N. E, 1073; 
Cochrane v. Schell, 140 N. Y. 516, 35 N. E. 971. It does not follow 
that the trustee may retain the annuity payments till the debt 
is satisfied if it appears from the form of the gift that the tes- 
tatrix intended otherwise. The public policy of the State embodied in 
the statute imposes on a testator ‘‘statutory restraints on freedom of 
action with respect to property’’ including testamentary power to make 
a gift which would ‘‘enable a beneficiary to avoid paying his honest 
debts.’’ Matter of Fowler’s Estate, 263 App. Div. 255, 260, 32 N. Y. 8. 
2d 700, 705, affirmed 288 N, Y. 697, 43 N. E. 2d 87 [June, 1942]. No 
public policy or statute imposes similar restraint on the powers of a 
testator to make provision for the support of a beneficiary without 
deduction for the payment of a debt due to the testator. 

In this case the intention of the testatrix to make such provision for the 
support of her son is implied in the will as clearly as if it had been stated 
in express terms. The testatrix, as we have said, established a ‘‘spend- 
thrift’’ trust for him, but realizing that the income from the trust fund 
might be insufficient, in a specified contingency, for its intended purpose, 
she provided that in that event the beneficiary should receive the sum of 
eighty dollars a month. Technical distinctions between the rights of 
the beneficiary of an express trust and the rights of an annuitant cannot 
cloud the clear intent of the testatrix, by gift of an annuity payable 
both from income and principal of a trust fund, to provide for her 
beneficiary greater assurance of adequate support than he would receive 
through gift of the limited income which the trust fund would produce. 
We give to the provision made by the testatrix its clearly intended effect. 
The beneficiary has the right to receive payment of the annuity provided 
by the testatrix for his support free from any charge for the repayment 
of any indebtedness to the estate. 

We have assumed throughout this opinion that the trustee would be 
required to retain annuity payments till the indebtedness was paid if 
the contrary intent of the testatrix were not apparent. We recognize 
that there may be doubt even there, and we point out that we do not 
decide such question now. . 

The order of the Appellate Division and the decree of the Surrogate’s 
Court should be modified by eliminating the direction to the trustee to 
retain payments due to the objectant under paragraph Fifth of the will, 
and as so modified affirmed, with costs to all parties who have filed briefs, 
payable out of the estate. 
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DEPOSIT OF CHECK IN INSOLVENT BANK 
CREATED TRUST RELATIONSHIP 


Farish v. Holley, Supreme Court of Alabama, 12 So. Rep. (2d) 88 


A depositor of an insolvent bank deposited a check of $1,000.00 
with the bank ten days prior to its closing. Depositor at the time of 
the deposit did not know of the insolvency of the bank. The insolvent - 
bank in turn deposited the check with a correspondent bank which 
credited the insolvent bank with amount cf check before it went into 
liquidation. The amount represented by the check was commingled 
by the correspondent bank with other assets of the insolvent bank. 
Depositor sought to impress a trust on said funds held by correspond- 
ent bank. It was held that inasmuch as the original deposit could 
be traced to account of insolvent bank in correspondent bank, such 
original deposit augmented the assets of the insolvent bank so as to 
permit a preference to be declared for the amount of: the check in 
favor of the depositor. The receiving of the deposit by the insolvent 
bank at the time it was insolvent was a fraud upon the depositor 
and ownership of the check would remain in depositor, at least until 
it reached the hands of a bona fide purchaser. The action of the 
insolvent bank in accepting the check for deposit under the cireum- 
stances created the relationship of trustee and beneficiary. 


Bill by Julia Mayo Holley against Addie Lee Farish, as Superintend- 
ent of Banks, liquidating the Farmers & Merchants Bank of Samson, 
and said Bank, to establish and enforce a preferred claim against the 
assets of said Bank. From a decree for complainant, respondents appeal. 

Modified and affirmed. 

Mulkey & Mulkey, of Geneva, for appellants. 

H. Grady Tiller, of Geneva, for appellee. 


LIVINGSTON, J.—This is an appeal from a final decree of the Cir- 
cuit Court of Geneva County, in Equity, granting relief to appellee, 
Julia Mayo Holley, under a bill filed by her against the Farmers and 
Merchants Bank of Samson, and H. H. Montgomery, as Superintendent 
of Banks of the State of Alabama, in charge of the liquidation of the 
Farmers and Merchants Bank of Samson. By amendments the cause 
was kept alive against the succeeding superintendents of banks in charge 
of said liquidation. 

The Farmers and Merchants Bank of Samson suspended business, 
closed its doors and went into the hands of the State Banking Depart- 
ment of Alabama for liquidation on November 29, 1929. 

The record contains the following agreement as to facts: 

‘Tt is agreed that on November 20, 1929, a check in the amount of 
$1,000.00 was issued by Alcazar Benefit. Association, by O. C. Humphries 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §149. 
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as secretary, drawn on the First National Bank of Montgomery, Alabama, 
payable to the order of Julia Mayo Holley, with notation on the face of 
said check as follows: 


‘** “Tn full payment of certifiate #1249-Dr. J. H. Holley.’ 
‘‘Said check being endorsed by Mrs. Julia Mayo Holley and further 
endorsement appearing thereon as follows: 

‘* «Pay to the order of any bank, banker or trust company. All prior 
endorsement guaranteed. November 22, 1929, Farmers and Merchants 
Bank, Samson, Alabama. W. M. Wise, Vice-Pres. 61-184.’ 

‘‘Further endorsement appearing thereon as follows: 

‘* “The Fourth National Bank, Montgomery, Ala., paid No. 25,929 
through clearings G. T.’ 

‘‘Said check being perforated as follows: 

‘* ‘Paid 11 25 29 61.42.’ ... 

“It is further agreed that on the 22nd day of November, 1929 the 
original check as identified and with the endorsement of Mrs. Julia 
Mayo Holley was presented to the respondent bank, that she received 
therefor a deposit slip, said check ‘being accepted, and on the 23rd of 
November, 1929 a bank book showing the deposit of $1,000.00 was duly 
delivered to the complainant. It is further agreed that on November 
26, 1929 a check in the amount of $58.17 was drawn on said account 
and that on the same day of November 26, 1929 a second check in the 
amount of $205.00 was duly drawn on said account and was paid. 

‘It is further agreed that on the 29th day of November, 1929 the 
board of directors of the respondent bank passed the proper resolution 
turning over to the Superintendent of Banks of the State of Alabama all 
of the assets of the Farmers and Merchants Bank of Samson, a corpora- 
tion, respondent in this cause, for liquidation. That on and after said 
date said bank was in the hands of D. F. Green, who was at that time 
Superintendent of Banks of the State. It is further agreed that follow- 
ing the delivery of said assets to the Superintendent of Banks, J. B. 
Pinckard of Samson, Alabama, was appointed as liquidating agent, for 
the liquidation of the assets of said bank. It is further agreed that on 
the day the assets of the respondent, The Farmers and Merchants Bank 
of Samson, were turned over to the Superintendent of Banks of the 
State of Alabama that there was in the tills of the said bank cash in the 
amount of $1,647.95. It is further agreed that on the 23rd day of 
November, 1929 the Farmers and Merchants Bank of Samson had on 
hand in cash the sum of $5,700.24; that on November 24 was Sunday; 
that on November 25, 1929 said bank had in its tills in cash $4,684.24 ; 
and that on November 26 the said bank had in its tills in cash $4,167.00; 
that on November 27, 1929 said bank had in its tills in cash $3,886.71; 
and that November 29, 1929 was a legal holiday. 

‘Tt is further agreed that the two checks herein mentioned, namely 
the check for $58.17 and the check for $205.00 were the only withdrawals 
from the said $1,000.00 deposited by the complainant in this cause, and 
that at the time said bank closed on the 29th day of November, 1929 
there was to her credit the sum, of $736.83 in said bank. 

‘‘It is further agreed by and between the parties hereto that the 
check hereinabove referred to which was payable to the order of Mrs, 
Julia Mayo Holly in the sum of $1,000.00 was deposited by the Farmers. 
and Merchants Bank to its credit in the Fourth National Bank of Mont- 
gomery, Alabama, which said ‘bank was one of the corresponding banks 
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of the respondent, The Farmers and Merchants Bank of Samson and 
that said check was deposited in the said Fourth National Bank in 
Montgomery to the crecit of said respondent on the 25th day of 
November, 1929. 

‘It is further agreed that on November 25, 1929, the Farmers and 
Merchants Bank of Samson had on deposit in the Fourth National Bank 
of Montgomery the sum of $3,142.93; on November 26, 1929, $4,967.60; 
on November 27, 1929, $772.60; on November 29, 1929, being the day 
said bank closed, it had on deposit in the Fourth National Bank the 
sum of, $2,062.47 and that said money was turned over to the Superin- 
tendent of Banks or his liquidating agent, Mr. J. B. Pinckard.... 

“*It is agreed that the complainant filed a written claim with H. H. 
Montgomery, who was Superintendent of Banks at the time of the filing 
of said claim on the 28th day of November, 1932, that said claim was filed 
as a preferred claim and that thereafter on December 2, 1932 said claim 
was disallowed as a preferred claim.’’ 


Brief of counsel for appellant contains the following: ‘‘We concede 
that the Samson bank was insolvent at the time, and that under the 
influence of our statute, section 3403, Code of 1923 (now Title 5, sec- 
tion 139, Code of 1940), and the decision in the Woco-Pep case, 227 Ala. 
261, 149 So. 692, hereinafter cited, the officers were charged with knowl- 
edge thereof.’’ 

In our opinion the evidence is ample to support a finding that appel- 
lee, Mrs. Julia Mayo Holley, did not know of the insolvency of the 
Samson bank at the time she deposited the check for $1,000 on Novem- 
ber 22, 1929. 

The amended bill prays, in the alternative, that the court decree that 
the relationship of trustee and cestui que trust exist between appellee 
and appellants, and that appellee’s claim of $736.83, together with the 
interest thereon, is a preferred claim against the Farmers and Mer- 
chants Bank of Samson, payable out of the sum of $2,602.47, received by 
the Superintendent of Banks from the Fourth National Bank of Mont- 
gomery, Alabama; and if the said Superintendent of Banks has disposed 
of said funds or commingled them with other funds of said bank, then 
a lien be declared upon other assets of said bank in favor of appellee, 
and that the Superintendent of Banks be ordered and directed, if: neces- 
sary, to sell enough of said assets to satisfy appellee’s claim and interest, 
and for general relief. 

The trial court made and entered a decree finding in effect: (1) That 
the relationship of trustee and cestui que trust existed between appellee 
and appellants; (2) that the Fourth National Bank deposit, in the sum 
of $2,602.47, had been commingled with other funds of the Samson bank 
by the Superintendent of Banks; (3) that appellee’s claim is preferred 
over that of common or ordinary creditors of the Samson bank; (4) that 
appellee has an equitable lien upon the funds of the Samson bank 
to the extent of $1,148.80, the amount of appellee’s preferred claim with 
interest. The decree orders and directs the Superintendent of Banks 
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to pay to appellee the sum of $1,148.80 in preference to the common or 
ordinary creditors of the Samson bank, and that appellants be taxed with 
the cost of court incurred in the litigation. 


It is agreed that the Farmers and Merchants Bank of Samson was 
insolvent, and that the officials of said bank knew of such insolvency at 
the time appellee, Mrs. Holley, deposited the check for $1,000.00 on 
November 22, 1929, which was within ten days before the bank closed its 
doors for business ; and, as stated before, the evidence is ample to support 
a finding that Mrs, Holley did not know of such insolvency at that time. 
The receiving of the deposit under such circumstances was a fraud upon 
the depositor, and ownership of the check would remain in her, at least 
until it reached the hands of a bona fide purchaser. The relationship of 
trustee and cestui que trust was thereby created. Woco Pep Co. of Mont- 
gomery v. Montgomery, 227 Ala. 261, 149 So. 692, and authorities there 
cited ; Code of: 1923, section 3403, Title 5, section 139, Code of 1940. 


Confessedly, under the agreed statement of facts, the proceeds of 
said check never actually reached the vaults of the Samson bank, but 
went into and became a part of the checking account of the Samson bank 
with the Fourth National Bank of Montgomery. 


In the case of Robinson v. Williams, 229 Ala. 692, 159 So. 239, 241, 
the rule relative to tracing trust funds in cases of this sort is stated by 
Mr. Justice Foster, as follows: 


‘“‘The rule prevails in Alabama that when a bank wrongfully mixes 
trust funds indiscriminately with its other funds, from which the opera- 
tions of the bank are conducted for an appreciable period of time, it 
cannot be said at the end of such transactions that the trust money or 
any part of it was in possession of the bank. Nixon State Bank v. First 
State Bank, 180 Ala, 291, 60 So. 868; Lummus Cotton Gin Co. v. Walker, 
195 Ala. 552, 70 So. 754; Bank of Florence v. United States Sav. & 
Loan Co., 104 Ala. 297, 16 So. 110. 


‘*But when the misappropriated fund can be kept in view, traced, and 
ultimately located in some particular batch of money, it or its equivalent 
in value may be recovered by the wronged cestui que trust. Woco Pep 
Co. v. Montgomery, 227 Ala. 261, 149 So. 692; Hanover Nat. Bank v. 
Thomas, 217 Ala. 494, 117 So. 42; Hutchinson v. National Bank of Com- 
merce, 145 Ala. 196, 41 So. 143. 


‘Those principles do not conflict, but mean that if trust funds are 
commingled by a bank with its general mass of: money, and out of it 
all the bank continues to operate, receiving and paying out of such com- 
mingled fund, it cannot be said that the trust moneys are to be found 
in what remains. This is not the rule in all states. Leach v. Farmers’ 
Sav. Bank, 205 Iowa 114, 213 N. W. 414, 217 N. W. 487, 56 A. L. R. 801, 
notes 806, et seq.; Smith v. Reddish, 113 Fla. 20, 151 So. 273; 65 C. J. 
975. It isso in Alabama. 

‘*On the other hand, if the trust money is so kept and situated that 
it is shown to have gone into the hands of the receiver, though along with 
other moneys, it is in the manner traced within the rule and a preference 
may be declared.’’ 
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It is perfectly clear that the appellee, Mrs. Holley, has traced and 
ultimately located her money in the checking account of the Samson 
bank with the Fourth National Bank of Montgomery. Her property 
augmented the assets of the Samson bank. The checking account with 
the Fourth National Bank went into the hands of the receiver. Appellee’s 
money is in that manner traced within the rule, and a preference may 
be declared. 

The decree of the lower court provides for the payment of interest 
on appellee’s claim, presumably from the date the Samson bank went 
into the hands of the Superintendent of Banks for liquidation. In 
this there was error. 


The courts have, as a general rule, in cases where the assets of a 
bank being liquidated are insufficient to pay all preferred and general 
claims against the bank, declined to allow interest on preferred claims, 
accruing subsequent to the time when the affairs of the bank are taken 
charge of by public authorities. Furthermore, delay in the payment of 
a claim against an insolvent bank in liquidation is not ground for allow- 
ing interest thereon where it is occasioned by litigation over the right 
of the claim to a preference. The defunct bank has a right to the litiga- 
tion of questions involved in a claim made against it, and the general 
creditors should not be penalized because of the exercise of this preroga- 
tive. 7 Am. Jur. pp. 536, 537, section 745; Leach v. Sanborn State Bank, 
210 Iowa 613, 231 N. W. 497, 69 A. L. R. 1206, and annotations. 


An exception to this rule has been recognized in some cases in which 
interest has been awarded as damages to the date of closing of the bank 
on funds wrongfully withheld by it. People, ex rel. Nelson v, Kaspar 
American State Bank, 282 Ill. App. 434. And in cases where the obliga- 
tion or the fund held is for some reason earning interest and an allow- 
ance of such interest has been deemed proper. Everglade Cypress Co. v. 
Tunnicliffe, 107 Fla. 675, 148 So. 192. It has also been held that where 
the trust fund has been segregated in the hands of the receiver and has 
earned interest, the claimant is entitled thereto. Fokken v. Smith, 58 
S. D. 124, 235 N. W. 120. 

An analysis of the facts in the case of Woco Pep Co. v. Montgomery, 
supra, will reveal that the decision there rendered does not militate 
against a holding that Mrs. Holley is not entitled to interest under the 
facts in the instant case. 


The cost of court was taxed against the respondents, appellants here. 
It was not taxed against the Superintendent of Banks, generally, but 
against the Superintendent of Banks as liquidating agent of the Samson 
bank, and is payable out of the funds of that bank. There was no error 
here. 

A judgment will be here entered that the Superintendent of Banks 
of Alabama, as liquidating agent of the Farmers and Merchants Bank 
of Samson, pay to Mrs. Julia Mayo Holley the sum of $736.83, less an 








court. As thus modified, the decree is affirmed. 
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amount equal to twenty-two and one-half ,per cent of said sum, previ- 
ously paid to Mrs. Holley as dividends, out of the funds of the said 
Farmers and Merchants Bank of Samson, now in her hands, and less 
the cost of this appeal here taxed against the appellee; and that said 
Superintendent of Banks of Alabama pay the cost of court of the lower 


DESCRIPTIVE OR EXPLANATORY WORDS 
ADDED TO PAYEE’S NAME DO NOT AFFECT 
NEGOTIABILITY OF CHECK 


Bryant v. McGowan, Superior Court of Pennsylvania, 30 Atl. Rep. 
(2d) 667 


The words ‘‘unremarried widow’’ after the name of a payee of 
a Treasury Department check do not create a condition or contin- 
‘gency but are merely descriptive or explanatory and do not affect 
the negotiability of a check and the Treasury Department can assert 
no rights against the indorsers in good faith if the payee had 
remarried nor can one such indorser assert any rights against another 
by reason of such fact. 


The Treasury of the United States issued a veteran’s widow’s 
compensation check in the sum of $71 payable ‘‘to the order of Mrs. 
Catherine Nelson, as unremarried widow of Chas. Nelson, 3015 
N. Stillman Street, Philadelphia, Pa.’’ The defendant cashed the 
check for the payee and in turn delivered it to the plaintiff, receiving 
from the plaintiff the full face value of the check. Plaintiff then 
deposited the check to his account with a bank, which presented it 
for payment to the Federal Reserve Bank of Philadelphia, and it, 
in turn, collected it from the Treasurer of the United States. Three 
years later the Treasury Department discovered that at the time the 
check was issued, the payee, was actually remarried and through the 
Federal Reserve Bank demanded reimbursement from the bank. The 
bank charged the plaintiff’s account with the amount of the check. 
None of the parties to this transaction knew of the fact that payee 
had remarried. Plaintiff brought action against the defendant to 
recover the amount of the check. 


It was held that the check was a negotiable instrument and that 
the words following the name of the payee were inserted for the pur- 
pose of identifying the payee, and to indicate the fund account to be 
debited and state the transaction which gave rise to the instrument. 
Such words added to the payee’s name did not affect negotiability 
of the check and a good title to the check passed by indorsement and 
delivery. The money was paid to the person named in the check, to 
whom the drawer intended it should be paid to, and the Treasury 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §954. 
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Department could not require the bank to refund money so paid, 
nor could the ibank legally charge the repayment to the plaintiff, nor 
could the plaintiff recover it back from the defendant. 


Action in assumpsit by Windom Bryant for whom Clayton Bryant, 
executor of the last will of Windom Bryant, deceased, was substituted 
as plaintiff, against John J. McGowan by reason of the defendant’s 
indorsement of a check for $71 issued by the Division of Disbursement 
of the Treasury of the United States to a veteran’s widow which the 
Treasury Department subsequently stated had been wrongfully paid to 
payee, which action was tried with another action involving the same 
check. From a judgment for plaintiff, the defendant appeals. 

Judgment reversed and judgment for defendant notwithstanding the 
verdict or finding of the judge. 

Joseph Blank, of Philadelphia, for appellant. 

H. Francis DeLone and Lipschultz & Lipschultz, all of Philadelphia, 
for appellee. 


KELLER, P. J.—This case originated in an ‘‘action arising from 
contract’’ brought before a magistrate of the City of Philadelphia and 
appealed by the defendant to the Municipal Court. The case was tried 
in that court before a judge without a jury. From the judgment, entered 
upon a finding in favor of the plaintiff, the defendant has appealed to 
this court. 

For purposes of appeal the parties have filed an agreed statement of 
facts, pursuant to our Rule No. 56. Counsel for appellee has misunder- 
stood the purpose and effect of that provision of the rule. It is intended 
to save the expense of printing the testimony; but it does not preclude 
this court from referring to the original record and examining the plead- 
ings and evidence if they are deemed helpful in the decision of the case. 
The rule does not limit our consideration of the case to the ‘‘agreed 
statement of facts.’’ It is not like a ‘‘case stated’’ filed in the court 
below. We review the case just as it was presented to the lower court. 

The facts thus agreed upon, as modified by the record, are as follows: 

On August 31, 1936, the Division of Disbursement of the Treasury 
of the United States issued a veteran’s widow’s compensation check! in 
the sum of $71 payable ‘‘to the order of Mrs. Catherine Nelson, as 
unremarried widow of Chas. Nelson, 3015 N. Stillman St., Philadelphia, 
Pa.’’ The defendant, McGowan, cashed the check for the payee and 
in turn delivered it to the plaintiff, Bryant, receiving the full face value 
of the check. The plaintiff deposited the check to his account in the 
Girard Trust Company, which presented it for payment to the Federal 
Reserve Bank of Philadelphia, and it, in turn, collected it from the 





_ +The agreed statement calls the check “a veteran’s compensation check.” It 
was more accurately a veteran’s. widow’s compensation check. See 38 U.S.C.A. § 
472b, et seq. 
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Treasurer of the United States and acknowledged payment on September 
3, 1936. 

In December, 1939, the Treasury Department discovered that at 
the time the check in question was issued, the payee, Mrs. Nelson, was 
actually remarried, and through the Federal Reserve Bank demanded 
reimbursement from the Girard Trust Company. The record does not 
show that such reimbursement was actually made, but we will assume 
that it was. The Girard Trust Company charged the plaintiff’s account 
with the amount of the check. There is no evidence that any of the 
parties were aware of the fact that Catherine Nelson had remarried. The 
plaintiff brought action separately against McGowan and the Girard 
Trust Company. 

Both cases were tried together before Judge Tumoliilo without a 
jury. The court found in favor of the plaintiff against John J. Mc- 
Gowan, the above defendant, and in favor of the Girard Trust Company, 
defendant in the other case. A motion for judgment n. o. v. was filed by 
McGowan, and the court dismissed said motion; and a similar motion 
by said plaintiff in the Girard Trust Company case (Municipal Court, 
October Term, 1940, No, 188) was deferred pending the disposition of 
this appeal. 

The court disposed of the case on the theory that the addition of the 
words, ‘‘as unremarried widow of Chas. Nelson,’’ amounted to a condi- 
tion that the payee had not remarried. It held, in effect, that the check 
was payable on a contingency; if so, it was not negotiable. Negotiable 
Instruments Law of May 16, 1901, P L. 194, § 4, 56 P. S. § 4. 

The plaintiff, in his statement, had not so declared. He based his 
cause of action on an alleged warranty by the defendant, as an indorser 
of the check, of the genuineness of the title of the prior indorser, the 
payee of the check, and on a claim for reimbursement or refund ‘‘over 
the guarantee of prior indorsements.’’ 

The words, ‘‘indorser’’ and ‘‘indorsement’’ as used in connection 
with the warranty or guaranty assumed by one merely writing his name 
on the back of the instrument, are technical words, applied only to nego- 
tiable paper. Patterson v. Poindexter, 6 Watts & S. 227, 234, 40 Am. 
Dee, 554; Norton on Bills and,Notes, 2d Ed., § 56. ‘‘An indorsement is 
classed by itself as a distinct body of contract rights and liabilities. It 
has its origin in and is confined to the theory of ee: ?? Norton, 
§ 57, p. 106.2 

The defendant contends that the words in ‘‘Pay to the order of Mrs. 
Catherine Nelson, as unremarried widow of Chas. Nelson,’’ were not 
used as a condition or contingency affecting its negotiability, but merely 
by way of description of the person to whom payment was to be made— 
just as the inclusion of the payee’s address, and the additional words 


*See also, Young v. Sehon, 53 W.Va. 127, 44 S.E. 136, 139, 62, L.R.A, 499, 97 
Am.St.Rep. 970; 10 C.J.S., Bills and Notes, § 204. 
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appearing on the face of the check, ‘‘Object for which drawn—Veterans,’’ 
are descriptive. They helped to identify the payee, and indicated the 
fund or account to be debited, or stated the transaction which gave rise 
to the instrument (Act of May 16, 1901, P. L. 194, § 3, par. 1 & 2, 56 
P. S. § 3), but did not affect its negotiability. See Dunning v. Heller, 
103 Pa, 269; International Finance Corp v. Philadelphia Drug Co., 
312 Pa. 280, 283, 167 A. 790; In re Gerber’s Estate, 337 Pa. 108, 120, 121, 
123-125, 9 A. 2d 438. The check itself showed that the form used had 
been approved by the Comptroller of the Treasury on January 27, 1913, 
and if it had been the intention of the Government to destroy its negotia- 
bility, so that the payee could not get her money until it had been pre- 
sented to the Treasury and it had determined that she was legally 
entitled to be paid, it could easily have adopted a form that would have 
put it beyond question; but the trouble and inconvenience to it, as well 
as to the payee, would have been too burdensome to warrant it. The 
identification was comprehensive so as to avoid the possibility of any 
person but the intended payee receiving the money. The Treasury, 
apparently, chose to rest its protection against a payee wrongfully accept- 
ing payment of the money, or receiving the money when not entitled 
to it, on the penal provisions of the Statutes—see 38 U. S. C. A. §§ 510, 
713, 714, and on its undoubted right to proceed civilly against the person 
so unlawfully obtaining the money. Certainly, there was no warrant 
for shifting the responsibility of determining the right of the payee 
to her compensation, from the Treasury Department, which was both 
drawer and drawee of the check, to the individuals or banks who in 
good faith had cashed it, notwithstanding that the Treasury, as drawee, 
had recognized it as legal by paying it. Suppose a life insurance com- 
pany should have determined that its policyholder, John Doe, was en- 
titled under a provision of its policy to a monthly benefit of $100 be- 
cause of permanent and total disability, and pursuant thereto sent him 
regularly a monthly check or draft drawn upon its Home Office for that 
amount, would anyone seriously contend that after it had in due course 
paid such a check drawn to the order of ‘‘ John Doe, 123 Market Street, 
Philadelphia, as Insured, under Permanent and Total Disability pro- 
vision, Policy X100,000,’’ it could recover back from the indorsers, who 
had cashed it, the money paid by it, because it had discovered, three 
years later, that John Doe’s disability was not permanent and total when 
the check was issued and cashed? The responsibility resting upon the 
drawee, who is also the drawer, cannot be thus shifted to innocent in- 
dorsers. 

Defendant relied on the case of United States v. Peoples-Pittsburgh 
Trust Co., D. C., 34 F. Supp. 230; Id., 37 Pa. Dist. & Co. B. 683—a 
ease precisely like this one, up to the point where demand was made 
on the trust company for reimbursement or repayment of the money 
paid to it by the Federal Reserve Bank or the Treasurer of the United 
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States. The only difference between the two cases was that in the Peoples- 
Pittsburgh Trust Company case, the trust company refused to repay 
the money, and the United States brought assumpsit for breach of prior 
indorsement guaranties on the check; while in this case, we assume that 
the Girard Trust Company made the repayment and then charged its 
depositor with the amount so paid.* 

The lower court in the present case recognized that the right of this 
plaintiff to recover depended on the right of the Government to require 
repayment of the check from the Girard Trust Company. It said: ‘‘It 
is clear that, if the Girard Trust Company did not have the right to 
repay the amount received to the Treasurer of the United States, the 
Girard Trust Company should be the only party liable. On the other 
hand, if the Girard Trust Company had the right to repay and charge 
plaintiff’s account, plaintiff has the right to recover from McGowan, 
from whom he received the instrument for value.’’ 

In deciding the Peoples-Pittsburgh case against the plaintiff (the 
United States), Judge McVicar said: ‘‘Plaintiff contends that the de- 
fendant guaranteed that Rose Valenti was a widow by its contracts of 
guaranty. Defendant claims that it did not; that it simply guaranteed 
that the person who made the endorsements was the person named in 
the checks as payee. I am of the opinion that defendant’s contracts 
of guaranty were limited to the fact that the payee named therein en- 
dorsed the checks, and not that she was a widow at the time that it 
made the endorsements. ’’ 

The case was decided on the principle established in this Common- 
wealth by the decision in Land Title & Trust Co. v. Northwestern Na- 
tional Bank, 196 Pa. 230, 46 A. 420, 50 L. R. A. 75, 79 Am. St. Rep. 
717, and North Philadelphia Trust Co. v. Kensington National Bank, 
328 Pa, 298, 196 A. 14. Those cases hold that where the person who 
indorsed the check and received the money was in fact the person to 
whom the drawer bank delivered the check and whom it believed to 
be the payee named in the check, a collecting bank which had guaranteed 
prior endorsements was not liable to the drawer bank, when it turned 
out that the person to whom the check was given was really not the 
payee named in the check, but had forged the payee’s name in indorsing 
the check. The principle was approved in Market Street T. & T. Co. 
v. Chelten Trust Co., 296 Pa. 230, 145 A. 848, and Com. v. Globe Ind. 
Co., 323 Pa. 261, 270, 185 A. 796. They hold that the payment is good 
if it was, in fact, made to the person to whom the drawer delivered the 
' *'The court below tried to distinguish between the cases by saying “In the Peo- 
ples-Pittsburgh case defendant was a bank which merely acted as an agency for 
collection.” There is no warrant for that statement. The court in that case stated: 
“Defendant had cashed other checks drawn by the Treasurer of the United States to 
the order of Mrs. Vialenti.” The appellee recognized in his brief on appeal, page 2, 
that the Peoples-Pittsburgh Trust Company had cashed the check. The indorsements 


of the two trust companies contained the idenical words relied on: “Prior indorse- 
ments guaranteed.” 
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check with the intention that the money should be paid to him or her. 
The Peoples-Pittsburgh case was not appealed by the United States. 

There was no forgery by Mrs. Nelson in this case. But if there had 
been, a delay of over three years in discovering it and seeking repay- 
ment would be fatal to a recovery, The Treasury was both drawer and 
drawee, and was bound to know its own checks. Market St. T. & T. Co. 
v. Chilten Trust Co., 296 Pa. 230, 241, 145 A. 848, 852. The defendant 
in his affidavit of defense raised this point. 

The introductory word, ‘‘as,’’ is not appropriately used to create a 
condition or contingency. See 3 Williston on Contracts, Revised Ed. 
§ 671. 

We are of opinion that the words following the naming of Mrs. 
Catherine Nelson as payee of the check did not create a condition or 
contingency, but were merely descriptive and explanatory of the payee 
and the transaction, and that the check was a negotiable instrument; 
and as payment was made to the person named in the check, to whom 
it was intended to be paid when drawn and issued, the Treasury had no 
right to require repayment of it from the Girard Trust Company, and 
the latter had no legal right to charge the money paid by it against the 
plaintiff, nor has the plaintiff any legal right to demand reimbursement 
from the defendant, 

But we are further of the opinion that the plaintiff’s position would 
not be improved if it should be held that the check, although in other 
respects negotiable, was rendered non-negotiable because of the words 
following the payee’ name. 

Our law of negotiable instruments, with its implied contract of ‘‘in- 
dorsement,’’ stems from the ‘‘custom of merchants’’ or the ‘‘law mer- 
chant,’’ which was incorporated into the common law of England, and 
became part of the common law of Pennsylvania. So strictly was it 
limited that it was not applied to ‘‘promissory notes,’’ until the Statute 
3 and 4 Anne, chap. IX,* gave them the same effect as inland bills of 
exchange and made them negotiable by indorsement and delivery. 

The implied contract of indorsement did not apply to a non-nego- 
tiable instrument, and merely writing one’s name on the back of it 
amounted to nothing more than an equitable assignment of his interest 
in it. It was not an ‘‘indorsement’’ within the law of negotiable in- 
struments and imposed on the signer none of the contractual liabilities 
of such an ‘‘indorsement.’’ 

In Patterson v. Poindexter, 6 Watts & S. 227, 234, 235, 40 Am. Dec. 
554, Chief Justice Gibson said: ‘‘None but a commercial instrument is 
a subject of reference for the terms of an indorsement. . . . The 
contract of endorsement is not an independent one, but a parasite which, 
like the chameleon, takes the hue of the thing with which it is connected. 


«Held by the Judges of the Supreme Court to be in force in Pennsylvania, 
Roberts’ Digest, 375. 
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Attached to commercial paper, it becomes a commercial contract. operat- 
ing as a contingent guaranty of payment, and a transfer of the title 
where the paper is negotiable; attached to any other chose in action, it 
becomes an equitable assignment of the beneficial interest without re- 
course to the assignor.”’ 

To impose the liability of an ‘‘indorser’’ on a person writing his 
name on the back of a non-negotiable instrument some additional agree- 
ment evidencing such an undertaking must appear on the back of the 
instrument above his signature; Kline v. Keiser, 87 Pa. 485; Miners’ 
State Bank v. Auksztokalnis, 283 Pa. 18, 24, 25, 128 A. 726; or an actual 
agreement of the parties in writing that he should become responsible 
for the payment of the instrument as an ‘‘indorser’’ must be shown, 
accompanied by a valuable consideration.> Shaffstall v. McDaniel, 152 
Pa. 598, 600, 601, 25 A. 576; Colonial Trust Co. v. Morse, 97 Pa. Super. 
499, 501; Continental Guaranty Corp. v. Hughes, 81 Pa. Super. 264, 
266. See also, National Union Bank v. Shearer, 225 Pa. 470, 480, 74 A. 
351, 17 Ann. Cas. 664; Citizens’ National Bank v. Piollet, 126 Pa. 194, 
17 A. 603, 4 L. R. A. 190, 12 Am. St. Rep. 860; Reardon’s Estate, 307 
Pa, 350, 161 A. 315. 

However, we ground our decision on our ruling that the check in 
question was a negotiable instrument ; that the words following the name 
of the payee, Mrs. Catherine Nelson, were inserted for the purpose of 
identifying her, and to indicate the fund account to be debited and state 
the transaction which gave rise to the instrument, and did not affect its 
negotiability ; and that a good title to the check passed by indorsement 
and delivery ; that the money was paid to the person named in the check, 
to whom the drawer intended it should be paid, and that the Treasury 
could not require the Girard Trust Company to refund the money so 
paid, nor could the Girard Trust Company legally charge the repay- 
ment to the plaintiff, nor could the plaintiff recover it back from the 
defendant. 

The judgment is reversed and is now entered for the defendant not- 
withstanding the verdict or finding of the judge.® 


‘ 


5 Since our Statute of Frauds of April 26, 1855, P.L. 308, 33 P.S..§ 3, 4. On the 
other hand, the mere indorsement of a negotiable instrument is sufficient under the 
Negotiable Instruments Law of 1901, P.L. 194, 56 P.S. § 1 et seq. 

° Since the argument the plaintiff has died and the executor of the will has been 
substituted as plaintiff. 





LEGAL QUERIES AND ANSWERS 


By JosepH A. NosILe of the Massachusetts Bar 


Consideration 


Q. The payee of ai check, who had given value for it, indorsed it and 
delivered it to ‘‘A’’ as a gift. Can ‘‘A’’ enforce the check against 
drawer ? 


A. ‘‘A’’ has the same rights against the drawer that the payee had. 


Holder In Due Course 


Q. The drawer of a check handed it to her husband for delivery to 
the payee, in settlement of a debt about to become due from the drawer 
to the payee. The husband gave it to the payee in settlement of a debt 
of his own, Is the payee a holder in due course? 

A. Yes. Boston Steel Co. v. Stener, 183 Mass. 140. 20 B. L. J. 458. 
22 B. L. J. 831. § 628 B. L. J. Digest. 


Indorsement 


Q. What is the effect of a qualified indorsement upon the liability 
of the indorser? 

A. A qualified indorsement exempts the indorser from liability as 
an indorser, but he is still liable on the implied warranties of a seller 
of negotiable paper. State v. Corning Bank, 139 Iowa 338. 37 B. L. J. 
501. § 695 B. L. J. Digest. 


Liability 
Q. What persons are secondarily liable on negotiable instruments? 
A. The drawer of a bill of exchange, or check, and the indorsers of 


a bill, check or promissory note, are secondarily liable thereon. N, I. L., 
Sec. 70. 


Negotiability 
Q. Is a note rendered non-negotiable by a stipulation printed on the 
back to the effect that the note is ‘‘subject to the terms of a conditional 
sales agreement executed by the maker thereof upon this date’’? 


A. Yes. Old Colony Trust Co. v. Stumpel, 213 N. Y. Supp. 536. 
43 B. L. J. 644. § 942 B. L. J. Digest. 


Editor’s note: Answers to questions may not be applicable to all jurisdictions. 


410 









THE BANKING LAW JOURNAL 









Obligation of Bank to Set Off Deposit 


Q. Where a bank holds a note signed by its depositor as maker, must 
the bank set off the deposit against the note at maturity? 


A. No. The bank may set off the deposit against the note, but the 
bank is under no obligation to do this under penalty of having the note 
regarded as paid in favor of the maker. Bank of California v. Starrett, 
Wash., 188 Pac. 410. 37 B. L. J. 280. § 772 B. L. J. Digest. 











Overdraft 


Q. Where the holder of a check deposits it in his account in the bank 
on which it is drawn and the bank gives the holder credit for the 
amount, can the bank charge the amount back against the holder’s 
account upon discovery that the check is an.overdraft? 

A. No. The bank is required to know whether the check is drawn 
against sufficient funds, and the credit given cannot subsequently be 
revoked. First National Bank v. Burkhardt, 100 U. S. 686. 31 B. L. J. 
231. § 1140 B. L. J. Digest. 


Presentment 
Q. A note specified no place of payment but the address of the maker 
was written on the note. Where should presentment be made? 


A. Presentment should be made at the address of the maker, as given 
in the note. N. I. L. See. 73. 












Rubber Stamp Indorsement 
Q. Is an indorsement made by a rubber stamp valid? 


A. Yes. Lynn Bank v. Smith, 132 Mass. 227. 37 B. L. J. 425. 
§ 675 B. L. J. Digest. 












Special Indorsement 
Q. What is a special indorsement? 


A. An indorsement which specifies the person to whom or to whose 
order the instrument is to be payable. Such indorsement is sometimes 
called an indorsement in full. N. I. L., See. 34. 











Trade Name 


Q. What is the liability of a person signing in a trade or assumed 
name. 

A. No person is liable on the instrument whose signature does not 
appear thereon. But one who signs in a trade or assumed name will be 


liable to the same extent as if he had signed in his own name. N. I. L., 
See. 18. 





Judicial Crends 


Digest of Decisions on Forged Paper — Depositor Not 
Required to Look for Forged Indorsements 











The following clause on a bank’s monthly statements does not im- 
pose upon the depositor the duty of investigating returned checks for 
forged indorsements: ‘‘ Please examine this statement at once and report 
any error. If no error is reported in ten days the account will be con- 
sidered correct. The items are credited subject to final payment.’’ 
American Sash & Door Co. v. Commerce Trust Co., Mo., 25 S. W. Rep. 
(2d) 545. 47 B. L. J. 556. 













A depositor is under no duty to inspect returned checks for irregu- 
larities in indorsements, as, for instance, checks on which the payee’s 
indorsement does not appear. City Trust Co. v. Botting, 248 N. Y. 
Supp. 204. 48 B. L. J. 609. 








On settlement of his bank book and return of his checks, the de- 
positor is not bound to examine the latter to see that the indorsements 
are correct. He may assume that the bank has ascertained their genuine- 
ness before paying. United Security Life Insurance & Trust Co. v. 
Central Nat. Bank, 185 Pa. 586, 40 Atl. Rep. 97. 15 B. L. J. 339. 









It is the duty of the bank to ascertain the genuineness of the payee’s 
indorsement, and the depositor has the right to assume that question 
has been determined by the bank. The law does not make it the duty 
of a depositor to examine the indorsements of payees on returned checks. 
Harlem Co-operative Building & Loan Assn, v. Mercantile Trust Co., 31 
N. Y. Supp. 790. 12 B. L. J. 142. 














A delay of seventeen days by a depositor in examining his account 
is not such negligence as will relieve the bank from liability for paying 
a check on a forged indorsement, Cincinnati Nat. Bank v. Creasy, Ohio, 
18 Wkly. Law Bul. 410. 32 B. L. J. 180. 








A bank depositor is under no duty to his bank to examine paid checks 
returned by the bank for forged indorsements, even though such ex- 
amination would have disclosed the fact that one of the depositor’s em- 
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ployees had been forging the indorsements of payees on checks drawn 
by the depositor and wrongfully collecting the proceeds. National 
Surety Co. v.- President and Directors of Manhattan Co., N. Y., 169 
N. E. Rep. 372, 47 B. L. J. 177. 





A depositor is under no obligation to examine his paid checks for 
forged indorsements. His only duty in this regard is to report promptly 
to the bank when he discovers that such a check has been paid. If he 
does this, the bank will be liable to him for the amount of the check. 
Liberty State Bank v. Guardian Savings & Loan Association, Texas, 
94S. W. Rep. (2d) 133. 53 B. L. J. 610. 
















A depositor is required to examine the indorsements on checks drawn 
by him, when the checks are returned by his bank, for the purpose of 
finding if any have been paid on forged indorsements, only when some- 
thing suggesting an irregularity in the use of his checks is brought to 
his attention. W. A. McLauhlin, Ine. v. National City Bank, 239 N. Y. 
Supp. 598. 47 B. L. J. 457, 





If a bank has paid checks on forged indorsements it cannot escape 
liability on the ground that the depositor was negligent in examining 
the returned checks, where it appears that an examination of the face 
of the checks and of the bank’s statements, the checking of the bank’s 
balances, and the comparison of the checks returned with the‘ check 
stubs would have revealed no discrepancies. John G. Paton Co. v. 
Guaranty Trust Co., 238 N. Y. Supp. 362. 47 B. L. J. 165. 


The Michigan statute (§ 8041 Compiled Laws 1915), which provides 
that a bank shall not be liable to a depositor for the payment of a forged 
or raised check unless, within three months after the voucher is returned 
to the depositor, he gives notice of the payment to the bank, does not 
apply to checks bearing forged indorsements. Where a depositor upon 
receiving monthly statements and canceled checks signs a receipt stating 
that all paid checks, notes, and vouchers as listed on the statements are 
accepted as genuine and correct unless notice to the contrary is given 
within ten days and where the statements contain a notice that if no 
error is reported in ten days the account will be considered correct, the 
signing of the receipt and the giving of the notice do not discharge the 
bank from liability for payment of checks bearing indorsements sub- 
sequently found to have been forged. Detroit Piston Ring Company 
v. Wayne County & Home Savings Bank, Mich., 233 N. W. Rep. 185. 
48 B. L. J. 83. 






















A bank which pays a check on a forgery of the payee’s indorsement 
cannot charge the payment to its depositor; and the fact that it had 
previously paid similar checks, which had been returned to the depositor 
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and deducted from his account, and the payment of which had never 
been questioned, no loss resulting, is no defense, as the law imposes no 
duty upon a depositor to examine the indorsements on canceled checks. 
Pollard v. Wellford, 99 Tenn. 113, 42 S. W. Rep. 23. 14 B. L. J. 618. 


Where an employee of a depositor obtains by fraud checks of the 
depositor in payment for fictitious bills and the drawee bank pays the 
checks without investigation as to the genuineness of the indorsements, 
the negligence of the drawer in permitting the fraud to be practiced 
upon him is not the proximate vause of the payment so as to preclude 
the drawer from recovering from the bank; in cases of this kind the 
duty of the depositor to examine his returned vouchers does not extend 
to an inspection of the payee’s indorsements, Jordan Marsh Co. v. Nat. 
Shawmut Bank, 201 Mass. 397, 87 N. E. Rep. 740. 26 B. L. J. 367. 


When a depositor receives his statement from a bank, it is his duty 
to examine only his signature and the amount of the checks. He is under 
no duty to examine any of the indorsements and cannot, therefore, be 
charged with negligence for failure to diseover forged indorsements. 
Guardian Savings & Loan Assoc. v. Liberty State Bank, Tex., 60 S. W. 
Rep. (2d) 823. 50B. L. J. 859. 
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ERE is a new book for the bank 

credit officer and statement analyst 
which focuses its attention on the evalua- 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 

Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential to sound credit 
extension. 
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THIS CHART SHOWS 
ESTIMATED PARTICIPA- 
TION IN PAYROLL SAV- 
INGS PLANS FOR WAR 
SAVINGS BONDS 
(Members of Armed Forces in- 
cluded, starting August 1942) 

There is more to this chart 
than meets the eye. Not seen, 
but clearly projected into the 
future, is the sales curve of 
tomorrow. Think what $41, 
BILLION per year in War 
Bonds, saved through the 
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Payroll Savings Plan, will buy 
in the way of brand new con- 
sumer goods tomorrow. 


Here indeed is a solid founda- 
tion for the peacetime business 
that will follow Victory. But 
there is still more to be done. 
As our armed forces continue 
to press the attack in all 
quarters of the globe, as war 
costs mount, so must the rec- 
ord of our savings keep pace. 

Clearly, on charts like this, 
tomorrow’s Victory—and to- 
morrow’s sales curves—are be- 
ing plotted today. 
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